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rhe Mortgage -he mortgage tax bill, substituting a recording 
Tax Bill. tax for the present annual tax on mortgages in 
New York which passed both houses of the legis- 
lature, has been vetoed by Governor Higgins. The Governor in- 
timates that he will sign a new recording tax bill so framed as to 
meet the objections he points out. He says the bill is one of such 
importance that he concluded to indicate his technical objections 
to it somewhat in detail. These objections are: 

““First—The language of the bill seems to be evasive and am- 
biguous in stating the nature of the tax. The bill is entitled ‘An 
act to amend the tax law in relation to the taxation of debts 
secured by mortgages,’ but the caption of section 293 describes 
the tax as a recording tax, while the section itself says that the 
‘tax is imposed on each mortgage’ (of real property). 

“Ts the tax a property tax or a recording tax? Asa record- 
ing tax—a tax upon the act or transaction of placing a mort- 
gage upon record—it would be sustained by the decision of the 
Court cf Appeals recently handed down in the stock transfer tax 
case. As a tax on property it would be inequitable, if not of 
doubtful constitutionality, by reason of arbitrary classification. 

“‘Second—The subject of taxation is ‘mortgages of real prop- 
erty,’ yet the bill contains no definition of the term ‘mortgage of 
real property.’ It seems reasonably clear that all mortgages that 
can be recorded as mortgages of real property are subject to the 
tax and that no debt secured in part by mortgage on real prop- 
erty is exempt from taxation under the bill, but the present law 
imposes the tax only upon such proportion of the mortgage in- 
debtedness as the value of the real property bears to the entire 
value of the mortgage security, and a change in policy in this 
regard can be read into this bill only by a process of construc 
tion. Should the courts interpret the bill so as to permit a cor- 
poration to execute a mortgage on its real estate and personal 
property and record it without the payment of any tax whatever, 
the mortgages of such corporations will enjoy an undue advantage 








258 THE BANKING LAW JOURNAL. 


which the framers of the biil assure me it is not intended to conf 
upon them. A ciear definition of what is meant by ‘mortgag: 
of real property’ under the bill would remove all ambiguity o: 
this point. 

“‘Third—The bill makes no provision for the collection of ar 
tax upon mortgages recorded prior to July 1, 1906, but upo 
which no part of the sum secured thereby is advanced until aft 
that date. This omission will permit certain classes of corporat 
mortgages to escape from payment of any tax whatever. If a 
corporation places on record on the 30th day of June, 1906, 
mortgage for $50,000,000 and nothing is advanced thereon unti 
the next day, such mortgages would be taxed neither under th 
annual tax law nor the recording tax bill. To my mind this is a 
fatal defect in the present bill, but one which can be readily cor- 
rected by providing that as amounts are advanced after July 1, 
1906, on mortgages recorded prior to that date, a certificate shall 
be filed in the office of the County Clerk or other recording officer 
of the county, setting forth the amount so advanced and pro- 
viding for the payment of the tax thereon. 

“‘Fourth—It is to be borne in mind that many mortgages have 
been and more will be placed on record since July 1, 1905, upon 
which under the provisions of section 295 of the present law no 
tax is paid at the time of recording for the year ending June 30, 
1906, and such tax will not be paid until June 30, 1906. While 
the saving clause contained in section 22 of this bill aims to pre- 
serve the provisions of chapter 729 of the Laws of 1905 in rela- 
tion to the levying and collection of such taxes, I think that 
such section would be framed with greater accuracy if it referred 
also to the date of recording such mortgages as well as to the 
date when the taxes thereon become due and payable. 

‘‘Fifth—I seriously question the propriety of the provision for 
the optional payment of taxes on old mortgages and on bond 
issues contained in sections 301 and 302 as amended. It is true, 
the substance of these sections is contained in the existing law, 
but the change from an annual tax to a recording tax changes 
the principle which should control in this regard. There is a vast 
difference between securing exemption from taxation on prior 
mortgages by paying annually a tax of % of 1 per cent, which 
may contin:e for a lifetime, and securing such exemption by pay- 
ing a single recording tax of 1% of 1 per cent. When mortgages 
are exempted from taxation it should be done with regard to the 
rights of borrowers, to whom the rate of interest has been fixed 
by the rate of taxation prevailing when their mortgages were 
given, and lenders’ values should not be unwarrantably enhanced 
by legislative act. 

“This bill is a long step toward exemption of future mortgages 
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ym taxation. Past mortgages may well remain subject to the 
neral tax prevailing when they were executed.” 


ee The tax on stock transfers in New York is now 
rransier Tax. a settled proposition, unless some future legisla- 
ture repeals the law. The New York Court of Ap- 
eals has just unanimously sustained the constitutionality and 
validity of the stock transfer tax act. After disposing of the 
point that the law was never legally enacted because of an al- 
leged insufficient time that the bill was on the desks of members, 
the court holds that the tax is not imposed on property, but on 
the transfer of a certain class of property and that it does not 
discriminate unfairly, but on the contrary that the Legislature 
had the power to make a classification of sales of stock by which 
all persons who sold or transferred stock are treated alike. 
Further that the statute is not invalid because it fixes the amount 
of the tax regardless of the value of the certificates sold or of the 
sum for which they are sold. Also that the tax is not laid upon 
property beyond the jurisdiction of the State merely because the 
stock certificates may be issued by a foreign corporation and owned 
by a non-resident. Finally it is held that the tax in no way vio- 
lates the commerce clause of the Federal Constitution. 


Bill of Lading !he Committee on Interstate and Foreign Com- 
Act. merce of the House of Representatives gave a 
hearing on March 27, to the American Bankers’ 
Association Bill of Lading Committee on the bill relating to in- 
terstate bills of lading which the bankers are urging. The entire 
day was taken up in the presentation and discussion of both the 
practical and legal sides of the subject. Representatives of the 
Carriers appeared and stated that a meeting was shortly to be 
held of the Carriers’ and Shippers’ Committees at which it was 
hoped, and quite likely, that an agreement would be reached upon 
all the points in dispute between the shippers and the carriers 
involving certain liability clauses on the existing bill. If so, the 
way would be open for conference between the three interests re- 
presenting the carriers, bankers and shippers at which it might 
be possible to agree upon a measure, satisfactory to all and as 
to which all might unite in urging its passage by Congress. In 
the hope that the three interests might agree an1 thus insure the 
passage of a bill at the present session, the hearing before the 
House Committe was postponed for four weeks. 
Early in April the Carriers’ and Shippers’ Committees had 
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their proposed meeting, but, as we understand, failed to reach an 
agreement and adjourned indefinitely. 

A strong sentiment has developed in favor of congressional! 
legislation upon interstate bills of lading which will so safeguar 
them as to provide the shippers of the country with a document 
which they can make available as security to obtain the necessar 
funds to properly carry on our enormous interstate commerce. 

It is to be hoped that a proper law will soon be passed. 


eee The House of Representatives by a vote of 193 
Amendments to 7 has passed the Shartel bill amending the 

National Banking law so as to permit banks to 
lend to one individual or corporation an amount equal to 10 per 
cent. of the surplus of the bank as well as 10 per cent. of the 
capital stock, the total sum thus loaned, however, to be in no 
case in excess of 20 per cent. of the capital stock. 

Advocating the passage of the bill, Mr. Shartel said that the 
measure in principle had been recommended by every Comptroller 
of the Currency for many years and was desired by banks and 
business men. The passage of the bill, he said, would increase the 
loanable capital of national banks by about 33 1-3 per cent. 

Mr. Gillespie, of Texas, opposed the bill on the grounds that 
its tendency was to restrict the number of persons to whom the 
banks would lend money, that it was intended to reduce the cost 
of administration of the banks and that no specific penalty for 
violating the law was provided in the bill. 


Promise to here are several cases which hold that where a 
Honor Drait bank promises to accept or honor a draft for a cer- 

tain amount, the promise does not hold good where 
the draft is for the amount ‘‘with exchange,’ the parties residing 
in different places. We add another case to the collection, which 
will found reported in this number. A bank in Wisconsin took 
from the payee a draft on a bank in Missouri for $800 ‘‘with ex- 
change.”’ After mailing the draft to the drawee, as the payee de- 
sired the money before collection, the Wisconsin bank wired the 
Misscuri bank asking if it would honor the draft of Mr. V on it 
for $800. The Missouri bank wired back it would. Thereupon 
the money was paid over. The Wisconsin bank omitted to men- 
tion in its telegram that the draft was with exchange. This might 
have appeared a trifling matter but the result shows that it was 
not as it cost the Wisconsin bank the loss of the money. The 
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ssouri bank refused to honor the draft and the court holds 
it a promise to honor a draft for $800 is not a promise to 
mor a draft for that amount with exchange. 


sinsitieuiitiaaiiinsds Students of the Nezotiable Instruments Law will 
by Credit be interested in a point decided under that law 

Indorser- by the Supreme Court of Massachusetts, concern- 

ing the right of an indorser, who has indorsed 
is name on a note before delivery to the payee and who has 
ken up the note at maturity, to re-negotiate the note so as to 
ind the maker to the transferee. The right is denied. 

[wo notes were before the court; one executed before, one 
overned by the Negotiable Instru rents Law, both made by A 
ayable to B, and indorsed by C before delivery to B. At ma- 

turity A failed to pay, and C, the irregular indorser, redeemed the 
notes from B and then negotiated them to D. 

D sued the maker A. 

As to the earlier note, governed by the law merchant, the 
court held that C, the irregular indorser, was a co-maker with A 
an | payment by the co-maker extinguished it; it could not be re- 
issued so as to bind the principal maker. 

But concerning the other note, governed by the Negotiable 
[Instruments Law (by which law C’s liability is defined as indorser 
instead of co-maker) it was contended that the following provision 
of that law allowed C, upon taking up the note, to re-issue 
or re-negotiate it to D, so as to bind the maker A to the trans- 
feree D: 

‘Where an instrument is paid by a party secondarily 
liable thereon, it is not discharged ; but the party so pay- 
ing it is remitted to his former rights as regards all prior 
parties, and he may strike out his own and all subsequent 
indorsements and again negotiate the instrument.” 

Under this, where a note of A to B is indorsed by B to C and 
by C to D and C takes it up from D at or after maturity after 
the maker has defaulted, C may re-negotiate the instrument and 
bind himself and prior parties thereon; but the court con-trues 
this section as not permitting one who is an irregular indorser 
before the payee and who redeems it from the payee after ma- 
turity, to re-issue it and holds that the maker is not bound to 
the transferee in such a case. While the irregular indorser who 
took up the notes, had an action against the maker, it was not 
upon the notes, and his subsequent transfer thereof carried no 
right of action against the maker to the transferee of either note. 

Rather technical, perhaps; but the court makes it clear. 
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Stetina Eighteen hundred pages of solid statistical ma- 
of the terial is the story of the year’s commerce of the 
United States. United States which the Department of Commerc: 
partm 
and Labor, through its Bureau of Statistics, hay 
just presented to the public. This is contained in two volumes, 
one of which, the Statistical Abstract of the United States, 1905 
contains something over 600 pages, and the other, entitled “‘Com 
merce and Navigation of the United States, 1905,”’ contains about 
1,200 pages. The publications of the Bureau of Statistics which 
present the record of commerce from month to month aggregate 
about 3,000 pages during the year, but the summarization and 
analysis of the full year’s commerce are contained in the two 
volumes named. 

These two volumes are the subject of annually recurring de- 
mand on the part of the public. For many weeks the Bureau of 
Statistics has been receiving inquiries as to the date of their is- 
suance. People who are interested in commerce and transporta- 
tion, in markets in every part of the world for any commodity 
which they may desire to sell or which they may desire to buy, 
ask especially for the 1,200-page volume, Commerce and Naviga- 
tion. Those who want to know about the growth and general 
development of production, transportation, railways, lake traffic, 
manufactures, foreign commerce, or the figures which measure our 
domestic prosperity—such as population, wealth, money in circu- 
lation, bank deposits, manufactures, imports and exports, educa- 
tion and educational facilities, post-offices and postal facilities, 
and the growth in production of iron, steel, gold, silver, copper, 
coal, wheat, corn, cotton, fruits, and the numerous other elements 
which measure industrial activity—ask for the 600-page volume, the 
Statistical Abstract. 

Uninteresting as these pages of statistics may appear, the in- 
formation which they convey in concrete form is not only useful 
to the individual engaged in production, manufactures, finance, 
transportation, or commerce, but attractive and instructive to 
those who follow the details which the tables present. It is in- 
teresting, for example, to learn by the volume Commerce and 
Navigation that this great country, with its varying climate and 
diversified soils and facilities of production, sent more than 145 
million dollars out of the country last year to buy sugar; that 
practically 65 millions of this went to Cuba, 36 millions to our 
own Pacific islands, 15 millions to the Dutch island on the other 
side of the globe (Java), and 12 millions to Porto Rico. It is 
also interesting to learn that 85 million dollars were sent out of 
the country in 1905 to purchase coffee, of which 64 millions were 
for coffee produced in Brazil. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


V. TERMINATION OF NEGOTIATION. 


1. RESTRICTIVE ENDORSEMENT. 
a. Pay TO JOHN SMITH ONLY. 
b, Pay TO JOHN SMITH, OR ORDER, FOR COLLECTION. 
c. FOR COLLECTION AND RETURNS. 
d. PAY TO JOHN SMITH, OR ORDER, FOR ACCOUNT, 
e. INDORSEMENT FOR DEPOSIT. 
f. PAY TO ANY BANK OR BANKER OR ORDER. 


g. Pay TO JOHN SMITH IN TRUST FOR (OR TO THE USE OF) 
JOHN JONEs. 


2. RESTRICTIVE INDORSEMENTS UPON BEARER CHECKS. 


N the last number, we considered the termination of negotia- 
| tion by payment and discussed whether a check once paid 
was susceptible of subsequent negotiation, in a case where it 
had not been cancelled but was thereafter put out and reached 
the hands of an innocent purchaser for value. 
The negotiability of a check may also be terminated by 
¥ RESTRICTIVE INDORSEMENT. 
The Negotiable Instruments Law contains the following pro- 
Visions (section numbers of New York act 
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66. When indorsement restrictive-—An indorsement is restric- 
tive, which either: 

1. Prohibits the further negotiation of the instrument; or 
Constitutes the indorsee the agent of the indorser; or 
Vests the title in the indorsee in trust for or to the 
use of some other person. 

But the mere absence of words implying power to ne- 
gotiate does not make an indorsement restrictive. 
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67. Effect of restrictive indorsement; rights of indorsee.—A 
restrictive indorsement confers upon the indorsee the right: 
1. To receive payment of the instrument ; 
2. To bring any action thereon that the indorser could 
bring ; 
3. To transfer his rights as such indorsee, where the form 
of the indorsement authorizes him to do so. 
But all subsequent indorsees acquire only the title of 
the first indorsee under the restrictive indorsement. 


The following are illustrations of forms of indorsements which 


have been held to restrict or prohibit the further negotiation of 


the instrument: 
a. Pay TO JOHN SMITH ONLY. 

A check is drawn payable to the order of A. A indorses it 
*“pay to John Smith only.”’ If the indorsement had been merely 
“pay to John Smith” it would not be a restrictive indorsement, 
although the words “or order’’ were lacking, for the rule of the 
Negotiable Instruments Law is, and the decisions are uniform to 
the same effect, that ‘‘the mere absence of words implying power 
to negotiate does not make an indorsement restrictive.’’ But 
where the word “only” is used, this creates the presumption that 
the indorsee is not a purchaser but merely an agent of the in- 
dorser to collect, and carries notice that the indorsee has no 
power to further negotiate the instrument. The following lan- 
guage from an early Virginia case (Power v. Finnie, 4 Call., 411) 
where the indorsement was ‘‘ pay to Jack Power only” gives the 
reason why the word “only”’ prohibits further negotiation: 

““A negotiahle bill may be restrained by special indorsement 
and in questions upon such restrictions the intent must be col- 
lected from the face of the indorsement only. An absolute 1n- 
dorsement imports, upon the face of it, a valuable consideration 
received, and that the payee has transferred his right; after which 
receipt and sale he can have no pretence for limiting the indorse- 
ment, as it must be immaterial to him to whom it is paid. But 
a limited inlorsement is presumptive evidence that the indorsee 
is agent only, otherwise it would be his interest not to accept it 
in that form, as it would impede the future transfer of the bill. 
Therefore, whenever such a prohibition appears, it will be infer- 
red that the indorsement was not intended to be absolute. Ifthe 
transfer to Power had in fact been absolute, his interest would 
have prompted him to object to the words restricting the ne- 
gotiability, when the restriction would have tended to lessen the 
value of the bill. The presumption therefore is fair that no con- 
sideration was paid for it, and that Power was an agent only 
and not a purchaser. The word ‘only,’ which is not commonly 
used could have been used for no other purpose than to restrict 
the negotiability of the bill and make Power an agent.” 


b. Pay To JOHN SMITH, OR ORDER FOR COLLECTION. 


This is a form of indorsement which restricts the further ne- 
gotiability of the check; it is an agent-creating, and not a title- 
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onveying, form. As stated by the Supreme Court of Georgia with 
spect to such an indorsement (Central Railroad v. First Na- 
ional Bank of Lynchburg, 73 Ga., p. 83) it is ‘‘nothing more 
or less than a warrant of attorney authorizing the indorsee to 
‘ollect the amount due on the draft for the indorser. It conveyed 
) title to the paper, but was notice to all persons subsequently 
ealing with this paper that the indorser had not parted with 
itle or intended to transfer the ownership of the proceeds to 
nother. The legal import and effect of the indorsement was to 
iotify any subsequent taker from the indorsee that the indorser 
is owner of the draft and that the indorsee was merely its agent 
for collection.” 

The Supreme Court of the United States (Sweeny v. Easter, 1 
Wall. 166, 173), speaking of the indorsement ‘‘for collection,”’ has 
said: ‘‘The words ‘for collection’ evidently had a meaning. That 
meaning was intended to limit the effect which would have been 
given to the indorsement without them, and warned the plaintiff 
that, contrary to the purpose ofa general or blank indorsement, 
this was not intended to transfer the ownership of the instrument 
or its proceeds.” 

There are many other decisions to the same effect. 

Cc. FOR COLLECTION AND RETURNS. 

Under this form of indorsement, the negotiability of the paper 
is restricted, the indorsee is constituted an agent of the indorser 
to collect the paper, and the proceeds in his hands will be a trust 
fund for which he is accountable to the indorser. (Bank v. Weems, 
69 Tex., 489). If the indorsee attempted to negotiate the paper 
or pass it away for his own debt, his transferee would take no 
title. 

d. Pay TO JOHN SMITH, OR ORDER FOR ACCOUNT, ETC. 

This likewise is a restrictive form of indorsement. The Supreme 
Court of the United States (White v. Bank, 102, U. S., 658), 
speaking of such an indorsement, has said: ‘‘The plain meaning 
of it is that the acceptor of the draft is to pay it to the indorsee 
for the use of the indorser. The indorsee is to receive it on ac- 
count of the indorser. It does not purport to transfer the title 
of the paper or the ownership of the money, when received. Both 
of these remain, by the reasonable and almost necessary meaning 
of the language, in the indorser. The indorsee is made the agent 
of the indorser for the collection of the money. * * *. This in- 
dorsement is treated by counsel as an assignment of the paper 
without recourse, in which the title to the paper passed, but the 
right to recourse to the assignor was cut off. This is evidently 
an error. Neither the title to the paper nor the right to the 
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money under it passed. The only effect was to justify the acceptor 
in paying to the indorsee for the account of the indorser.”’ 


e. ENDORSEMENT FOR DEPOSIT. 


There is a conflict of authority whether the indorsement of a 
check “for deposit” is or is not a restrictive indorsement. If it is 
a restrictive indorsement, then any indorsee to which the bank 
of deposit should transfer the check, would hold it subject to the 
rights of the original indorser. If, on the other hand, it is an 
unrestrictive indorsement, an indorsee of the first bank would 
take good title. 

In Ditch v. Western Bank, 79 Md., 192, where the payee in- 
dorsed the check ‘‘for deposit to the credit of J. S. Ditch & Bro.” 
and deposited the check in bank, for which he received a cash 
credit, the court held the indorsement title-conveying and that 
a subsequent indorsee of the bank of deposit, acquired good title 
thereunder. The court said that instead of money, the depositor 
preferred a credit with his banker and, receiving an unconditional 
right to get the coin or currency from the banker at any time he 
saw fit to call for it, the banker took immediate title; and an in- 
dorsee of the banker likewise acquired a perfect title. Butwhether this 
would have been so held as to the indorsee of the bank of deposit 
from the mere form of the indorsement alone, unsupported by the 
fact that the bank paid for the check by cash credit at the time 
it was deposited, is a question. 

On the other hand, that an indorsement ‘for deposit’’ is a 
restrictive form of indorsement has been held by the federal court 
in Beal v. City of Somerville, 50 Fed. 647. Such a form of in- 
dorsement, it was held, indicates that the bank is merely a bailee 
of the check, until it actually collects the money; then it becomes 
debtor for the proceeds. 

f. Pay ANY BANK, BANKER OR ORDER. 


This is a form of indorsement which has come into use in re- 
cent years and has been held by the few courts which have al- 
ready passed upon it to be a restrictive indorsement. The Su- 
preme Court of Massachusetts (First National Bank v. City Na- 
tional Bank, 20 B. L. J., 29) has held that it is an indorsement 
that is not for the purpose of transferring the check, but for the 
purpose of having it collected. The Court of Civil Appeals of 
Texas has likewise held that the indorsee under such a form of 
indorsement is a mere collecting agent. (Gregory v. Sturgis Na- 
tional Bank, 20 B. L. J. 102). The latest decision is by the 
Kansas City Court of Appeals (Bank v. Bank, 22 B. L. J. 44) 
in which the court says: ‘‘The indorsement to pay to any bank 
or banker, or order, was not such an indorsement as to pass the 
title to the bill. It merely authorized any banker, into whose 

















4 
¥ 
§ 





THE LAW OF BANK CHECKS. 267 


hands it might come, to collect and remit the proceeds. In other 
ords, it was only an authority to collect—therefore a restrictive 
ad not an unconditional indorsement passing the title. We.think 
his is clear. The title remained in the payee who so indorsed it 
ind no subsequent indorsement could affect such title. 
Pay TO JOHN SMITH IN TRUST FOR (OR TO THE USE OF JOHN 
JONEs). 

Under the Negotiable Instruments Law, this is a restrictive in- 
lorsement. That law, we have seen, provides that an “indorse- 
ment is restrictive which * * * vests the title in the indorsee in 
trust for or to the use of some other person.” 

In this case, it will be seen, the indorsement is more than agent- 
creating, it is title-vesting; but the title is held in trust for an- 
other person, a named beneficiary. Under this, it is clear that 
John Smith could not negotiate the instrument away in payment 
of his own debt; but can he negotiate it at all, so that an inno- 
cent purchaser, giving him cash for it would be protected? 

Speaking of such an indorsement, the New York Court of Ap- 
peals, in Hook v. Pratt, 78 N. Y. 374, has said: ‘‘The indorser 
parts with his whole title to the bill, and the presumption is that 
he does so for a consideration. The only effect of such an indorse- 
ment, by way of restriction, is to give notice of the rights of the 
beneficiary, named in the indorsement, and protect him against 
a misappropriation. When a bill is indorsed ‘pay to A, or order, 
for the use of B’ A cannot pass the bill off for his own debt, 
but he can, by indorsing it, transfer the title, and will hold the 
proceeds for the benefit of B, and be accountable to him for them. 
* * * In the present case the indorsement (pay to the order 
of A, for the benefit of B) did not purport to restrain the in- 
dorsee from negotiating the draft. A was constituted the trustee 
of B, and held the legal title. The indorsement gave notice of the 
trust, so that if A had passed it off for his own debt or in any other 
manner, indicating that the transfer was in violation of trust, the 
transferee would take it subject to the trust.” 

This language would seem to indicate that the indorsee of a 
check, indorsed to him by one to whom it had been indorsed as 
trustee for another, would be protected where he gave value for 
it and had no notice of any prospective misappropriation of the 
money by the trustee. But we think it is doubtful whether such 
is the case. There is a conflict of authority in this country 
whether, where a check is made payable to the order of “A. B 
trustee,’’ it is negotiable; some courts hold that it is, while others 
hold that the form in which the instrument in payable carries notice 
that A. B. has no right to negotiate it, either in payment of his 
personal debt or for present cash value. Aside from this, where 
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an instrument is not made payable on its face to, but is indorsed 
to “A. B as trustee for C. D.,’’ the Negotiable Instruments Law, 
we have seen, provides that while the restrictive indorsement con- 
fers upon the indorsee the right ‘‘to transfer his rights as such in- 
dorsee, where the form of the indorsement authorizes him to do 
so,” it further provides: ‘‘but all subsequent indorsees acquire 
only the title of the first indorsee, under the restrictive indorse- 
ment.”’ 

Under the present state of the law, therefore, not only where 
checks are made payable on their face, to a person as trustee, but 
also where they are indorsed by the payee to another in trust for 
or for the use of a third person, the better and safer view to be 
taken from the standpoint of. the purchaser is to regard an in- 
strument, so drawn or indorsed, as not negotiable. 


RESTRICTIVE INDORSEMENTS UPON BEARER CHECKS. 


We have seen, where a check is made payable to order, that 
the indorsement of the same “‘for collection’”’ or by other restric- 
tive form of indorsement, destroys its negotiability. Is this true 
where the check is made payable to bearer? There is some doubt 
upon this point. Section 70 of the Negotiable Instruments Law 
provides that ‘‘where an instrument payable to bearer is indorsed 
specially, it may nevertheless be further negotiated by delivery;”’ 
and it would thus seem that the negotiability of a check payable 
on its face to bearer cannot be restricted to a special line of in- 
dorsees, but will continue payable to bearer and transferable by 
delivery notwithstanding a special indorsement upon its back. But 
where, instead of a special indorsement upon a bearer check, not 
in absolute restriction of its negotiability but in attempted re- 
striction of its negotiability to a particular line of indorsees, the 
indorsement is “‘for collection,’’ so as to destroy its further nego- 
tiability entirely, it may be that such indorsement will have this 
effect. We do not suppose that the holder of a bank note, pay- 
able to bearer, could thus restrict it; but a check on a bank de 
signed primarily for payment and having only a very limited 
period of time in which it can be negotiated before it becomes 
stale, will probably stand on a different footing. The only au- 
thority that we know in point is that of the Supreme Court of 
Texas which has said (Johnson v. Mitchell, 50 Tex., 12) that a 
restrictive indorsement upon a bearer check stops its currency. 

(Zo be continued in the next number.) 
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DEMAND NOTES AND INDORSERS’ LIABILITY. 


1. WHEN MUST DEMAND BE MADE TO CHARGE INDORSER? 

2, EARLY VIEW: INDORSEMENT CONTEMPLATES SHORT CREDIT; 
FIVE MONTHS TOO LONG. 

3. REASONABLE TIME OF DEMAND DEPENDS UPON (1) LOCATION 
OF PARTIES (2) WHETHER NOTE INTEREST-BEARING (3) UN- 
DERSTANDING OF PARTIES. 

Lt. REGULATION BY N. Y. COURT OF APPEALS IN 1861; INTEREST- 
BEARING NOTE A CONTINUING SECURITY AND INDORSER LIABLE 
UNTIL ACTUAL DEMAND. 

5. NON-INTEREST-BEARING NOTE MUST BE DEMANDED IN REASON- 
ABLE TIME. 

6. NOTE ON DEMAND ‘‘AFTER DATE”’ WITH INTEREST “AFTER MA- 
TURITY’’ NOT A CONTINUING SECURITY. 

7. CONTINUING SECURITY NOT OUTLAWED AS TO INDORSER WHERE 
KEPT ALIVE BY MAKER’S INTEREST PAYMENTS. 

8. BuT INDORSER ON CONTINUING SECURITY DISCHARGED WHERE 
SECURITY IMPAIRED. 

9. NEGOTIABLE INSTRUMENTS LAW ABROGATED CONTINUING SECU- 

RITY RULE. 
10. THE PRESENT RULE IN NEW YORK. 


COMMON form of security taken by a bank from a bor- 
A rower, is a promissory note, payable on demand, with an 

indorser to give the note the security of the two names 
required by many banks to make the note acceptable. The maker 
of such a note, being the primary debtor, remains liable thereon 
until the statute of limitations comes to his relief, but the indorser, 
being only contingently liable, is discharged unless payment of the 
note is demanded at its maturity and he is duly notified of its 
dishonor—assuming he has not waived these steps which is not 
uncommonly the case. 


WHEN MUST DEMAND BE MADE TO CHARGE INDORSER? 


The question, then, when does a demand note mature—at what 
period after its date must it be demanded so as to preserve the 
liability of the indorser—is one of practical importance and one 
which has been the subject of no little difference of opinion and 
rule among the courts of this country. A demand note may be 
drawn payable with interest, or without specification of interest. 
If with interest, it is reasonable to presume the indorser contem- 
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plated some period of credit to the maker before the note mus; 
be demanded so as to fix his liability. But what period? If wit! 
out interest, is any period of credit contemplated, or must t 
note be immediately demanded? A check is payable on dema: 
and payment must be demanded not later than the next day 
drawn and payable in the same place, or the check must be s 
in motion towards the place of payment not later than the d: 
following issue where payable elsewhere and promptly demande 
at destination, to charge the indorser. Here, clearly, a check i: 
ports no period of credit before presentment. But a note is 
different instrument and why should a note be drawn and indorsed 
payable on demand, even without interest, if it must be immed- 
iately presented to charge the indorser? If the indorsement of a 
non-interest bearing demand note imports no period of credit and 
the note is payable and must be demanded immediately, why 
should the note be given and indorsed at all? Why not do the 
thing at once instead of promising to do it? 

The question as to the time within which a demand note, 
either with or without interest, must be demanded to charge an 
indorser is a troublesome one. We propose here to examine the 
New York law upon the subject, as developed by the judicial de- 
cisions prior to the enactment of the Negotiable Instruments Law; 
then to inquire what, if any, change of rule has been effected by 
that law and what the existing rule is upon the subject. 

EARLY VIEW: INDORSEMENT CONTEMPLATES SHORT CREDIT; FIVE 
MONTHS TOO LONG. 

In the year 1823 the Supreme Court of New York in Sice v. 
Cunningham, 1 Cowen’s Reports, 397, had a case before it where 
a note payable on demand with interest had not been demanded 
until five months after date. The point before the court for de- 
cision was: 

“Whether the indorser of a promissory note, payable on de- 
mand with interest, is discharged from his liability, where a de- 
mand of payment was not made of the maker and notice of non- 


payment given to the indorser until five months after the date of 
the note.” 


Discussing this question, the Court said that it is a general 
rule that a note payable on demand must be presented for pay- 
ment, and, if not paid, notice thereof given to the indorser with- 
in a reasonable time, or he will be discharged; and that what is 
a reasonable time, when the facts are ascertained, is a question of 
law. Then the court continued: ‘‘We are of opinion that where 
a note, payable on demand, is made and negotiated in the ordi- 
nary way, without any agreement or understanding among the 
parties as to the time when it is to be paid, in judgment of law 
it ought to be considered as due within the period of five months, 
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ind, consequently, if payment is not demanded of the maker with- 
in that time, the indorser will be discharged. It is to be presumed 
from the fact that payment may be immediately demanded upon 
such a note that the indorser contemplated a short credit when 
he put his name upon it, and that this was the condition upon 
which he agreed to be responsible. Ifa prolonged credit had been 
intended by the parties, he had a right to suppose that it would 
have been expressed upon the face of the instrument—that the 
maker would not have given to the payee the power of imme- 
diately calling upon him for payment if he had not expected soon 
to be called upon—that the payee would not have exacted such 
an authority if it had not been his purpose soon to exercise it. 
Now, five months is by no means a short credit upon negotiable 
paper. It is nearly double the ordinary bank credit, and the in- 
dorsers have a right to say that the condition upon which they 
agree to be responsible has not been fulfilled, and that they are, 
therefore, discharged.” 

The court then proceeded to inquire whether there were ‘any 
circumstances in this case to take it out of the general rule ?”’ 
and it said that, if knowledge had been brought home to the in- 
dorser of an agreement between maker and payee that the note 
was to run for a longer period (i. e. until sale of certain mort- 
gaged premises), and the indorser’s assent to it had been proved, 
he would be precluded from the defense of unreasonable time of 
demand, but there was no evidence of such knowledge and assent 
on the part of the indorser. 

In this case, we see, it was held that one who indorses a de- 
mand note contemplates that the maker shall have a short credit 
only, and indorses on condition that the payee, who has the power 
of immediately demanding payment, will soon do so. Where the 
payee delayed five months, nearly double the period of bank credit 
at that time, this was not a short, but a long, credit, and dis- 
charged the indorser, unless there were special circumstances of 
the case to take it out of the operation of this rule of law by 
showing that the parties contemplated a longer period of credit 
with the knowledge and assent of the indorser. 

It will be observed that the fact that the note was payable 
with interest was not mentioned by the court as influencing it in 
reaching the conclusion that indorsement of a demand note im- 
ported a short credit. 

The distinction between a demand note with interest and one 
without was drawn by the Supreme Court in 1842 (Wethey v. 
Andrews, 3 Hill, 582), not however, in a case involving the 
liability of an indorser, but in one where the question was whether 
the purchaser of a note payable to bearer on demand with interest 
four weeks after its issue, took it when it was overdue, so as to 
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let in the maker's defense of want of consideration. The court 
said: “If it had not been on interest, not being a bank note, | 
should have thought it right to presume that it had been de- 
manded, and payment refused, perhaps even by the time when 
Grimshaw obtained it. I would presume it on the unwillingness 
which every prudent man feels to have his money lie idle; and 
would presume that the holder had seen or sent to the maker im- 
mediately, and pressed him for payment. But I think that directly : 
the contrary is to be presumed with regard to this note, which 
bore interest. No one would understand the parties to intend 
that these words meant interest for a few weeks only ; nor would 
the payee or purchaser of a note ordinarily desire to take it on 
the terms of a payment so soon. It would be contrary to the 
general course of business to demand payment short of some 
proper point for computing interest; such as a quarter, half a 





” 


vear, year, etc. Ps 
REASONABLE TIME OF DEMAND DEPENDS UPON (1) LOCATION OF 
PARTIES, (2) WHETHER NOTE INTEREST-BEARING, (3) 
UNDERSTANDING OF PARTIES. 

In a case which came before the Supreme Court in 1858 (Sal- 
mon v. Grosvenor, 66 Barb. 160), wherein the question was 
whether payment of two demand notes ‘‘with interest’’ had been 
demanded in time to charge the indorser, the court stated the rule 
of law to be well-settled that ‘‘a note payable on demand must be 
demanded, and notice of non-payment given to the indorser with- 
in a reasonable time after the date in order to charge him as in- 
dorser; and if not so demanded and notice given, the indorser is 
discharged.”” The court said that ‘‘what is a reasonable time is 
a mixed question of law and fact. It is impossible for courts to 
prescribe any fixed rule by which to regulate cases. Every one 
must, therefore, depend on its own circumstances. There are sev- 
eral considerations which may be taken into account in determin- 
ing the question of reasonable time.’? The court enumerated the 
following three considerations : 

1st. The residence of the several parties to the paper. This, 
it is obvious, said the court, must be a controlling circum- 
stance in every case. When the parties reside in the same town 
or city it is obvious that a much less time should be allowed than 
when they reside in different counties. 

2d. Whether the note is payable with, or without, interest; for 
if the note be with interest, this strengthens the indication that 
it was intended to remain, for a time, unpaid or undemanded. 

3d. That it was the understanding of the parties that pay- 
ment was not to be immediately demanded, this enabling the court 
to determine the question of what is a reasonable time, as it was 
understood by the parties when the contract was made. 
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Applying these considerations to the case before it, the court 
held that the indorser upon two demand notes ‘with interest” 
was not discharged where payment had been demanded within 
three months from date, saying: ‘‘In view of all the facts and 
circumstances, the delay to demand and give notice was not such 
as to discharge the indorser. Where parties contemplate a term 
of credit, and a note payable on demand, with interest, is given, 
it is reasonable to presume that they intended a delay for at 
least the ordinary period at which bank paper is drawn, viz., 
three months. And as the longest period, in either of these cases, 
is less than that, the indorser is not discharged.” 

REGULATION BY N.Y. COURT OF APPEALS IN 1861; INTEREST-BEARING 
NOTE A CONTINUING SECURITY AND INDORSER LIABLE UNTIL 
ACTUAL DEMAND. 

The uncertainty as to when payment of a demand note should 
be demanded to hold an indorser led the New York Court of Ap- 
peals, in 1861, to announce positive rules upon the subject. That 
court took the view that when a demand note was made payable 
with interest, it imported a continuing security upon which the 
indorser remained liable until actual demand, and the court so 
decided. Where the demand note was without interest, the view 
was expressed that no period of credit was contemplated, and it 
must be demanded with the same diligence as a bank check to 
charge an indorser. But this latter point was not decided as the 
case before the court was one of a demand note payable with 
interest. 

The celebrated case in which the law was thus defined, and 
which was afterwards much criticised, was Merritt v. Todd (23 
\. Y. 28). A demand note payable with interest, having an in- 
dorser, was dated May 5, 1852. Payment was not demanded 
and the indorser notified until December 24, 1855, more than 
three and one-half years after its date. The reasoning of the 
court in support of its conclusions upon the troublesome ques- 
tion that was presented to it we give fully. The court said it 
was confronted with ‘“‘two principles, directly antagonistic to each 
other, by one or the other of which” the question must be deter- 
mined. It said: ‘‘A note payable on demand is either a con- 
tinuing security, upon which a demand may be made in season at 
any time, or it is not, and then a demand must be made imme- 
diately, that is to say, on the next day after the holder receives 
the note, or within such additional time only as the circumstances 
of distance, etc., may require.” 

Pointing out that there was no intermediate ground, and that 
there must be a choice between one or the other of these two 
rules, the court said: “If we depart from these rules and attempt 
to find one lying somewhere between them, we are lost in un- 
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certainty, and the community will never know how to transact 
business of this nature in safety. If we admit the theory that, 
by taking a demand note, some term of credit, of longer or 
shorter duration, is given to the maker, but yet a term not to 
be ascertained by an actual presentment and demand, then a 
qustion forever arises: What is that period of credit ? And this is a 
question absolutely incapable of solution according to any prin 
ciple intelligible in itself or capable of application to the dealings o 
men. If we say that such a note is not in dishonor for ten days, 
where the parties live near to each other, and that it need not lx 
demanded within that time, what reason can be given that it must 
be demanded within ten months? It seems plain that such obliga- 
tions are due immediately for the purpose of charging an indorser, 
or letting in a defense against an indorsee which existed between 
the original parties, or else that they are not due for thos 
purposes until the money is called for.”’ 

The court then reviewed conflicting authorities and expressed 
itself satisfied that questions of this kind ought to be determined 
according to one of the two rules mentioned; in other words, 
that the demand may be made in due season at any time so 
as to charge the indorser, or else that he is discharged unless 
it be made with due diligence, in the general sense of the com- 
mercial law. 

It then proceeded to select, between these alternatives, ‘‘ the 
one which will best harmonize with the language of the contract 
and the intention of the parties.’’ It made such selection in the 
following language 

A demand note may be payable with or without interest. If 
the security be not on interest, it may be a fair exposition of the 
contract to hold that no time of credit is contemplated by the 
indorser, and that the demand should be made as quickly as the 
law will require upon a check or sight-draft. Such a note, pay- 
able at a bank where the maker keeps his funds, will perform 
essentially the office of a check, imposing the duty af early pre- 
sentment in order to hold the collateral parties. Drafts or checks 
are, however, almost universally used in such transactions. 

But, whatever may be the rule where the security is not on in- 
terest, we think that a note payable on demand with interest is 
a continuing security, from which none of the parties are discharged 
until it is dishonored by an actual presentment and refusal to 
pay. The loan or forbearance of money may be for a definite or 
an indefinite time. If the parties declare in the written instrument, 
which is the only evidence of their agreement, that the money 
shall be paid on call, with interest in the meantime, a productive 
investment of the sum for some period of time is plainly intended. 
What, then, is that period ? The only answer which can be 
given is, that it is indefinite or indeterminate. and ascertainable 
only by an actual call for the money; and if that be the meaning 
of the principal parties, the indorser must be deemed to lend his 
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name to the contract with the same intention. The only rational 
alternative is, that the payee or holder of such a note must demand 
its payment on the same day, or the day after, he receives it, 
unless some necessity or convenience of his own will excuse a longer 
delay; and he must give immediate notice of the refusal to the 
indorser. But a demand thus quickly made would probably, in 
every case, violate the actual intention of the parties, and it ought 
not, therefore, to be required as a rule of law for any collateral 
purpose. 

The decision then followed that the indorser on the note in 
question was duly charged. The opinion of the court in this case 
was written by Chief Justice Comstock, and was concurred in by 
five of the other justices. Two justices dissented, without going 
into the merits of the question, on the ground that it “having 
been for fifty or sixty years the settled doctrine of the supreme 
court in this state, that such a note must be presented within a rea- 
sonable time to charge an indorser, the course of decision on that 
subject should not now be departed from without a manifest ne- 
cessity therefor. * * * The parties contracted with reference to 
the law on that subject as it had been apparently settled in this 
state * * * Such a note, under the circumstances disclosed in 
this case, should be deemed dishonored long before the time it 
was protested, and the indorser discharged.” 

This decision established the rule that where a demand note is 
payable with interest, it is a continuing security, the indorser re- 
maining liable until actual demand. It did not decide as to de- 
mand notes without interest, but expressed the opinion that pre- 
sumptively no period of credit was contemplated and the indorser 
would be liable no longer than on a bank check. 

The court in Merritt v. Todd also pointed out that the ques- 
tion as to indorser’s liability until actual demand was not iden- 
tical with the question of the period of time within which a note 
payable on demand with interest might be transferred, before it 
would be presumed dishonored so as to let in an original defense 
of the maker against an indorsee; and in a subsequent case 
(Herrick v. Woolverton, 41 N. Y. 581), where the first holder of 
a note payable on demand with interest held it for three months 
only, and then transferred it, the same court held the note was 
presumptively overdue and dishonored at the time of transfer and 
the indorsee took it subject to the defense which the maker had 
to it before the transfer. 


NON-INTEREST BEARING NOTE MUST BE DEMANDED IN REASONABLE 
TIME. 


Notwithstanding the decision in Merritt v. Todd, the law re- 
mained uncertain as to what was a reasonable time in which to 
demand payment of a non-interest bearing demand note, to hold 
an indorser. The rule existed that payment must be demanded 
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within a reasonable time, but whether this reasonable time meant 
the same diligence as was required to hold the indorser of a bank 
check, or a short, but uncertain period of credit, remained unde- 
cided. This is shown by the decision of the supreme court of \ew 
York in 1870 (Alexander v. Parsons, 3 Lansing 333), which held 
that the general rule as to demand notes was that demand of 
payment of the maker must be made within a reasonable time, 
or the indorser will not be held, and that the case of Merritt v. 
Todd made an exception to that rule only where the note was 
upon interest. Where a note payable on demand did not bear 
interest, the court said it did not fall within the principle of the de- 
cision in Merritt v. Todd. Demand of payment after a lapse of 
two months and ten days was held too late to charge the in- 
dorser of such a note where it appeared that the maker resided 
and did business in Oswego and the holder lived three or four 
miles therefrom, and his only excuse for not making earlier de- 
mand was that three or four days after he received the note he 
went as a witness into New Hampshire, where he remained three 
weeks. The court said no diligence was used in presentment for 
payment and the delay was unreasonable. 

In 1875 the New York Court of Appeals (Pardee v. Fish, 60 
N. Y. 265) applied the rule that a note payable on demand with 
interest is a continuing security upon which an indorser remains 
liable until actual demand, to a demand, interest-bearing certifi- 
cate of deposit, an indorser upon which claimed to be discharged, 
because payment had not been demanded for over six months 
after issue, the bank in the meantime having suspended. The 
court, speaking of Merritt v. Todd, said: ‘Although this leading 
case has been criticised, commented upon, and in some of the 
opinions considered as establishing a rule which should not be 
extended, yet it stands as a controlling authority and cannot be 
disregarded.”’ 

NOTE ON DEMAND “AFTER DATE” WITH INTEREST ‘‘AFTER MATURITY”’ 
NOT A CONTINUING SECURITY. 

In 1882 a promissory note came.before the New York Court 
of Appeals (Crim v. Starkweather, 88 N. Y. 339) payable on 
demand ‘‘after date’’ ‘“‘with interest after maturity.’’ Payment was 
not demanded for three and a half years. The court held the in- 
dorser discharged. It said the rule of Merritt v. Todd did not 
apply. The note was payable, not on demand, but ‘‘on demand 
after date.’’ It draws interest not generally and from its date, 
but after ‘“‘maturity.” There must be some lapse of time before 
demand. It would be for the advantage of the holder to cause 
speedy presentation of the note for payment, so that, if not paid, 
interest might begin to accrue, and the benefit of the indorser, 
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to have notice of its result as speedily as possible, in order that 
by payment he could stop its increase. It would seem, therefore, 
from the language of the contract, that the parties must have 
intended a presentation of the note for payment within a short 
or reasonable time, for each party is deemed to have contracted 
with reference to his own advantage. There was a period of at 
least one day during which the note would bear no interest. After 
that, the holder had the right to require payment at any time 
he chose, but until he did require payment, no interest accrued. 
[very day’s delay was therefore a loss to him, and when payment 
was demanded the liability of the indorser to pay interest began. 
The provision for interest is important only as fixing its rate for 
without it, the note would bear interest after maturity. The note, 
therefore, is in legal effect not unlike one in which no such term 
is written. It is also made payable at bank. From these circum- 
stances it should be inferred that the expectation of the parties 
was that the note should serve the purpose of a check, and be 
presented for payment, if not immediately, yet within a very 
short time. 

The court applied the generai rule which requires a note pay- 
able on demand to be presented within a reasonable time, in order 
to charge the indorser, in relief of the indorser in this case. It 
said that Merritt v. Todd introduced an exception which should 
not be extended. Discussing what is a reasonable time, the court 
said: ‘‘There is nothing in the circumstances of the case or the 
situation of the parties indicating an expectation on the part of 
either that any considerable delay should occur in demanding pay- 
ment of the note. A reasonable time might elapse. This is not 
to be defined by any general term, but no case has been found 
holding that three and a half years may elapse without discharg- 
ing the indorser. Whether the time should be fixed after the 
analogy of bills payable at sight, as suggested in Merritt v. 
odd, or upon the circumstances of each case, it is not necessary 
to determine. The indorser is discharged however the question is 
answered, for there are repeated decisions to the effect that such 
a note is to be deemed past due in a much shorter time than the 
period allotted to this note.”’ 

The court, it is seen, found it unnecessary to determine whether 
reasonable time of demand where the note was not a continuing 
security, to charge the indorser, meant the same diligence as in 
case of a bank check, or an indeterminate period depending upon 
circumstances. This question, therefore, remained uncertain. 
CONTINUING SECURITY NOT OUTLAWED AS TO INDORSER WHERE KEPT 

ALIVE BY MAKER'S INTEREST PAYMENTS. 

In 1885 a question of the statute of limitations came before 

the Court of Appeals with reference to a note payable on demand 
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with interest at a bank, upon which demand of payment was not 
made and notice of dishonor given the indorser until more than 
nine years after date. (Parker v. Strand, 98 N. Y. 379). The in. 
dorser had not been able to compete, in longevity, with the note 
in this case, and the action was against his estate. The court 
said that it was unnecessary to consider any question which might 
arise as tothe liability of an indorser upon a promissory note 
payable with interest upon demand, upon which the statute had 
been allowed to run by its holder in favor of the maker, as the 
note in the case had been kept alive against the maker by the 
payment of interest and the indorser always had it in his power 
to end his liability by taking the note up and enforcing it against 
the maker. While the long delay presented a case of extreme in- 
dulgence to the maker, and to appear susceptible of unfair opera- 
tion against an indorser, yet it came clearly within the principle 
of Merritt v. Todd. The court refused to hold that certain letters 
to the maker requesting payment operated as such a demand as 
the law required to charge an indorser: and denying a conten: 
tion that the reception by the holder of payments of interest by 
the maker extended the time of payment and thus discharged the 
indorser, it said it was obvious such acts did not extend the time 
of payment on the note and constituted no obstacle to the in- 
dorser’s right to take it up and enforce its collection against the 
maker. 

BUT INDORSER ON CONTINUING SECURITY DISCHARGED WHERE 

SECURITY IMPAIRED. 

The same year the Court of Appeals tacked the following pro- 
position upon the rule of Merritt v. Todd (Shutts v. Fingar, 100 
N. Y. 539): 

‘‘An indorser cannot be held upon a note payable on demand 
with interest, unless the holder can show a demand made of the 
makers upon a subsisting obligation against all of the parties 
thereto, and be able to deliver to such indorser upon payment by 
him, the note, unimpaired as an obligation by any act or omis- 


sion of the holder occurring subsequent to the contract of in- 
dorsement.”’ 


The note in this case had three makers, not co-partners. It 
was dated March 19, 1866. One of the makers paid interest on 
the note annually until March 1875, after which no interest pay- 
ments were made. The next year the interest-paying maker died. 
In March, 1877, the holder demanded payment of the two living 
makers and of the personal representatives of the dead maker, 
notified the indorser of non-payment, then brought action against 
him in June 1878. The court held the statute commences to run 
upon a note payable on demand in favor of the maker at its 
date, and action is barred at the expiration of six years unless 
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iewal is effected by partial payment or otherwise; the makers, 
t heing partners, the interest payments by one maker did not 
iew the note as to the other makers; they were therefore dis- 

irged from liability several years before any demand upon them ; 

| as the indorser, if compelled to pay the note, would receive 
mpaired and unenforceable against two of the makers, he is 
charged. 

;OTIABLE INSTRUMENTS LAW ABROGATED CONTINUING SECURITY 

RULE. 

The enactment in New York of the Negotiable Instruments 
iw in 1897 has wiped out the exception established in Merritt v. 
odd that a note payable on demand with interest is a continu- 

ing security upon which the indorser remains liable until actual 
demand. That law provides in section 131 that 


“Where the instrument * * * is payable on demand, present- 
ient must be made within a reasonable time after its issue’”’ etc. 
and in section 4 


‘In determining what is a ‘reasonable time’ or an ‘unreasonable 
time,’ regard is to be had to the nature of the instrument, the 
usage of trade or business (if any) with respect to such instru- 
ments, and the facts of the particular case.”’ 


The act, it is seen, makes no distinction between demand notes 
with interest and those without; therefore a demanc note with 
interest must be presented within a reasonable time, regard being 
had to the nature of the instrument and other matters as set 
forth in the definition of reasonable time in section 4. 

THE PRESENT RULE IN NEW YORK. 


What, therefore, is the present law of New York as to the time 
within which a demand note must be presented to charge an in- 
dorser ? 

First, as to demand notes without interest. Down to the 
present time there has been no positive judicial rule established 
whether, to charge the indorser of a demand note, without interest, 
demand of payment must be made with the same diligence as in 
case of a bank check, or whether some period of credit is con- 
templated. Of course, where the understanding of the parties in- 
cluding the indorser is that the note is not to be immediately 
demanded, proof by the holder of such understanding would 
operate to extend the indorser’s liability until demand made and 
notice given not beyond the agreed period. But commercial paper 
does not carry to non-immediate holders evidence of ‘‘circumstan- 
ces’’ or “understandings” beyond what is shown on its face; and 
the only safe rule to be followed is that an indorsement of a 
non-interest-bearing demand note does not import a period of 
credit, long or short, and that to preserve the indorser’s liability 
demand of payment must be made and notice of dishonor given 
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with the same diligence, having in view the location of the partie 
as in case of bank checks. 

Second, as to demand notes, with interest. The judicial ru 
that these instruments are continuing securities, upon which t! 
indorser remains liable until actual demand, has been swept awa 
in New York. Then, does the indorsement of such a note impor 
a period of credit? If so, how long. We have the benefit of 
judicial decision on this point, which will be found published 
the present number (see page 289). It involves a demand not 
with interest, given and indorsed since the enactment of the \« 
gotiable Instruments Law, therefore governed by that law. Pay 
ment was not demanded until ten months after date. The i: 
derser claimed he was discharged. The court said: ‘“‘Was it pre 
sented within a reasonable time? The note was payable with in 
terest. It was evidently indorsed for the accommodation of th« 
maker. It does not appear on what day the indorsement was 
made, but it does appear that it was not negotiated until tet 
days after date. There is nothing in the transaction to indicate 
that the parties intended that it should be presented for pay- 
ment either immediately or within a very short time * * *. We 
think a reasonable period of credit was intended and that pre- 
sentation within ten months was timely to hold the indorser.’ 


TRADE OF UNITED STATES WITH PANAMA. 

The trade of the United States with Panama is showing a very 
rapid growth, and will amount to approximately 12 million dollars 
in the fiscal year which ends with. June, 1906. The total trade in 
the fiscal year 1905 was less than $6,000,000. It seems probable, 
therefore, that the trade of the United States with Panama will 
show an increase of practically 100 per cent in the fiscal year 
1906 as compared with that of 1905. While 12 million dollars 
forms a small percentage of the total commerce of the United 
States, the details of this trade with the youngest and smallest 
of the American republics are interesting at this time, when discus- 
sions of the trade of the United States with the various American 
countries, one by one, are being presented by the Department of 
Commerce and Labor through its Bureau of Statistics. The 
figures of our trade with each of the countries of North America 
have been presented except Panama, which seems proper for dis- 
cussion in passing to the consideration of our trade with the 
countries of South America. 

Exports form, naturally, the larger proportion of our trade 
with Panama, which now amounts to over 1 million dollars per 
month, and seems likely to aggregate about 12 millions for the 
present fiscal year. 
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GUARANTIES IN BANK TRANSACTIONS. 


N understanding of the law governing guaranties is very use- 
ful in the conduct of banking. In the numerous transactions 
which arise where the bank finds it necessary to have the 

lebt, promise or engagement of a party with whom it is dealing, 
cuarantied by another, the conditional nature of the guarantor’s 
contract, and the different classifications of that contract with 
different character of obligation, make it in reality, a necessity 
for the bank officer to comprehend the legal side of the subject. 

A guaranty, in brief, is a contract to be answerable for the 
payment of some debt, or the due performance of some contract 
or duty by another person, who himself remains liable for his 
own default. 

Guaranties are distinguished in law as being either general or 
special. A special guaranty operates in favor of the person only 
to whom addressed ; it is personal and non-assignable. A general 
guaranty is open for acceptance by the public generally. Upon 
the faith of a general guaranty any person is entitled to advance 
money, or incur liability, upon complying with its terms, and can 
recover thereon as though specially named therein. But in the 
case of a special guaranty, the liberty of accepting its terms is 
contined to the person to whom it is addressed. 

Guaranties may also be further classified into those limited 
to a single transaction and those embracing continuous or succes- 
sive dealings. 

A further distinction exists between absolute guaranties, and 
mere proposals or offers to guaranty as to which notice of ac- 
ceptance is necessary to bind the guarantor. 

A few references to cases decided in recent years will be made 
to show the importance of an understanding of the legal nature 
of contracts of guaranty. 

GENERAL AND SPECIAL GUARANTIES. 

Banks often lose money by making advances upon the faith of 
letters of guaranty, which they believe general, but which the 
courts construe to be special. 

In a case before the New York Court of Appeals (Evansville 
National Bank v. Kaufman, 93 N. Y. 273), a New York firm 
wrote an Evansville, Indiana, firm as follows: 

Messrs. B & B. 

Dear Sirs: Any drafts that you may draw on Mr. A. B. of our 
city, we guarantee to be paid at maturity. K & B. 

On the strength of this letter an Indiana bank discounted cer- 
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tain drafts drawn by B and B upon Mr. A B, which were 
honored. The bank then sued the writers of the letter upon 
guaranty. The question was whether the guaranty was spec 
and personal to B and B or whether it was a general guarai 
upon which a third person, the bank, could rely and make ; 
vances. The court held the letter personal. Neither in its 
dress or contents did it refer to any other persons than the i 
mediate parties, and though couched in broad terms, so far 
respects number, amount and character of the drafts, B and 
were alone addressed. From the fact that the letter was 
dressed to B and B alone and from ‘the absence of any allusion 
to the negotiability of the drafts, as well as from a consideration 
of the situation and relation of the parties, the court said the in- 
tention could not fairly be imputed to the guarantors of making 
the guaranty contained in the letter general, and open for ac- 
ceptance by any one who might choose to comply with its terms. 
To uphold this letter as a general guaranty, the court would be 
required to hold that the Evansville bank had a right to infer 
from the language of the letter and the circumstances of the case 
that the writers, without any apparent motive for so doing, had 
clothed the addressees with irrevocable authority to use their 
names in borrowing money at remote and multiplied points, for 
unlimited amounts and unrestricted periods of credit, and that the 
guarantors could never revoke the authority for it was practically 
impossible to reach by notice all of the persons who might be ap- 
plied to for advances on the letter. 

Another case: A New York firm wrote a bank in Michigan 
that Mr. A., of Michigan, was worthy of certain advances, saying : 

“We, of course, guaranty the payment of drafts drawn by Mr. A 
npou us, as we have always done in the past.” 

This letter was filed with the security documents of the bank, 
and upon the faith of it, many drafts of Mr. A. upon the guarantors 


were cashed and collected. After a time the bank went into liquida- . 
tion and was succeeded by a banking partnership. Then more : 
drafts were cashed upon the faith of this letter. But these were ‘ 


dishonored. The guarantors were sued but the court held the 
letter of guaranty was personal to the first bank, and not assign- 
able to its successor. 

In the following case (Everson v. Gere, 122 N. Y. 290) the 
guaranty was held general and enforceable by a transferee: To 
a promissory note for $36,000 indorsed by the payee to J. C. & 
Co. was attached a separate paper writing. 

For value received of J. C. &. Co. we do hereby guarantee to 
J. C. & Co. the payment of the note hereto annexed [followed by 
a description of the note]. R. G. & Co. 

Before maturity, J. C. & Co. indorsed the note over to E, 
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yut recourse, and executed a written assignment of the guar- 
to E. When E sought to enforce the guaranty, the trial 

t non suited him, holding that the guaranty was special and 
onal to J.C. & Co. and did not accrue to the benefit of their as- 
ee. But the Court of Appeals held that the guaranty was 
ral and enforceable by E. Being executed at the same time 
attached to the note, the two documents, it said, would be 
trued as one instrument and the intention of the parties de- 
nined therefrom. The note was negotiable, and by the guar- 
ty R. G. & Co. undertook to pay J. C. & Co. in case the maker 
not pay at maturity. It was transferable from person to per- 


son by indorsement. It was the intention of the parties to pay 
4 the note to J. C. & Co. or their transferees. R.G.& Co. undertook 
to pay if the makers did not, and it could make no difference to 


whom they paid. 
CONTINUING AND NON-CONTINUING GUARANTIES. 
Frequently advances are made by banks and others upon faith 
and credit of writings of guaranty which are deemed sufficient to 
cover future advances, when a subsequent judicial construction of 
the instrument will result in a decision that the guaranty was 
limited and non-continuing. 
¥ A bank in Mississippi received the following guaranty, and, upon 
; faith of it, made certain advances to the party guaranteed: 
“Dec. 6,1898. We hereby guaranty the account of C. & J. with 
the M. & F. Bank to the amount of $2,500. It is agreed and 
understood that this guaranty is tocover all amounts which 
’ above firm may owe the said bank to the above specified amount. 
: af tg 
g [he question was whether the guaranty was or was not a 
continuing one. The court held (Bank v. Calmes, 82 Miss. 603 ) 
the guaranty was not a continuing one, and was confined to the 
account as of its date, December 6, 1898. 
A bank in Ohio took the following guaranty: 


smo STB 





r ——, Ohio, June 10, 1895. 
a K. National Bank. We, the undersigned, jointly and severally 
r guaranty to you the payment ot any and all sums of money that 


may be loaned by you to the C. Publishing Company on request 
of F, W. G., Treasurer, providing the amount of said loan shall 
not exceed in the aggregate $3,000. 

G. 

S. 

2 


‘ 


». 

It was held that unless the contract of guaranty admits of no 
other construction than that it is a continuing guaranty, the 
presumption is that it is not so intended; and that the above 
guaranty would be restricted to the first $3,000 loaned and not 











284 THE BANKING LAW JOURNAL. 


continuing, so as to cover later loans made after the first we 
paid off. (Bank v. Garn, 23 Ohio Cir. Ct. 447.) 

The following guaranties have been held to be continuing, 
the New York courts: 


I hereby guaranty ai/ liabilities incurred by John Smith to t 
extent of $4,000. 


This was held not limited to liabilities already incurred | 
to be a continuing guaranty; the word a// covered liabilities 
be incurred. (18 N. Y. 510.) 


I hereby guaranty to Blank Bank the payment of any not: 
due by John Smith to Blank Bank which they may discount fi 
him, I not to be liable for any balance exceeding $500 which may 
become due. 


This was held clearly a continuing guaranty and not limited 
to notes executed before the guaranty was given (142 N. Y. 207. 

An instrument executed to a bank recited that a customer de- 
sired to borrow money, and that the bank was willing to make 
loans provided their payment was acceptably guaranteed; and 
that in order to enable the customer to borrow money and in 
consideration that the bank should loan money from time to time 
as required, the instrument guaranteed the payment to the bank 
of a/l drafts, checks, notes and bills which said bank might re- 
ceive from and discount for said customers, and agreed to pay to 
the bank, its successors and assigns any and all such drafts and 
checks, notes and bills as might become due and remain unpaid 
within one year from the date of the guaranty, not exceeding 
$10,000. 

The customer shortly after, borrowed $10,000 from the bank 
on notes which matured three months after the date of the guar- 
anty, and these notes were paid by the proceeds of new notes dis- 
counted. The new notes matured within the year. The customer 
failed and the bank sought to hold the guarantor liable. He con- 
tended the guaranty was not continuing and that it only applied 
to notes upon which money was actually advanced; that it did 
not guaranty renewal notes. But the court held the guaranty 
was a continuing one and covered the renewal notes (31 App. 
Div. 61). 

GUARANTY AGAINST DIVERSION OF PLEDGE. 

Losses sometimes occur because the terms of a guaranty are 
not broad enough to cover the cause of the loss. 

A case came before the New York courts where a pork packer, 
who was a customer and borrower of a bank, delivered it a guar- 
anty signed by a third person reciting that the customer desired 
to increase his facilities for obtaining money and proposed to 
pledge to the bank property that might from time to time be in 
his possession to secure loans and discounts; and guaranteed to 
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bank “all such pledges of property, warehouse receipts and 

her vouchers” as may from time to time be given the bank by 

customer, and “that the property so transferred and set over 
said bank shall not be misapplied or diverted to any other 
rpose while such loans and advances remain unpaid to said 
nk, and if any default or misappropriation of the property so 
dged shall be made I do promise and agree to make good any 
ficiency and fully satisfy the stipulation contained in said re- 
ipts or other vouchers therefor, without requiring any notice to 
of the several loans and discounts.’’ The customer pledged 
irious securities. The court held the guaranty was simply 
rainst a diversion or misappropriation of the property pledged 
nd did not cover the risk of a false or fictitious pledge. (87 

Y. 209). 

GUARANTY OF JUDGMENT NOTE. 

[The guaranty of a judgment note, given by the maker as col- 
lateral security for the payment of other notes received by him 
n his business, indorsed by him and discounted by the bank which 
is guaranteed will be enforced, although many of the notes turn 
sut to be, not genuine business paper, but spurious or fictitious. 
(his has been so held by a federal court in the following case 
which arose in Pennsylvania: 

B indorsed a guaranty on a $75,000 judgment note executed 
by a limited partnership to a bank. The judgment note was 
given and accepted as collateral security for a line of commercial 
paper consisting of promissory notes and acceptances which the 
limited partnership might thereafter receive from time to time 
from its customers for merchandise sold and delivered and which 
the bank might purchase from the limited partnership as indorser. 
Accordingly the bank from time to time did purchase from the 
limited partnership commercial paper which was paid as it matured 
until a certain period when the limited partnership ceased to do 
business and B acquired its assets. At that time the bank held 
the promissory notes and acceptances in small sums which it had 
purchased from the limited partnership as indorser to an aggregate 
amount somewhat in excess of $75,000. It was then discovered 
that this paper was nearly all worthless because the apparent 
makers were fictitious persons or their names were forged. 

The court held the limited partnership by its indorsement 
having avouched that the notes were genuine business paper and 
thus induced the bank to purchase them, certainly it could not 
successfully set up against its liability upon the collateral judg- 
ment note that the notes in question were not received from cus- 
tomers for merchandise sold and delivered but were fictitious and 
forged. As the limited partnership could not make the defense 
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neither was it available to B the guarantor, who was a mem! 
of the limited partnership and its secretary and treasurer. 
though not personally liable for its debts, he was interested 
its financial success. The purpose of the guaranty was that 1 
limited partnership might realize upon and receive the proceeds 
commercial paper indorsed by the limited partnership and p 
chased from it by the bank. The limited partnership did recs 
the proceeds from the purchase of these notes. To hold t 
guarantor liable violates no express provision of the judgm« 
note or the indorsed guaranty and does not go beyond the s 
stantial purpose and true intent of the guaranty. (Penn. Tr 
Co. v. McElroy, 112 Fed. 509). 
NOTE-BROKER’S LETTER NOT A GUARANTY. 

What is sufficient to constitute a binding guaranty is often 
question of importance. A note-broker in Buffalo wrote a lett 
to a bank in Rochester, presenting a list of paper of various make 


payable to a Buffalo firm, for discount, and saying: 
‘I receive from this firm five or more thousand dollars wort! j 
of their business notes every week. Last year I handled over 


$300,000 worth, of which less than 1 per cent. was unpaid at 
maturity. Have never had a renewal asked for, and by chance 
should any paper you take pass due date, please advise me at 
once and [ will have draft in your hands in three days time for 
payment.’ 

The notes were discounted, and the Buffalo firm having failed, 
action was brought against the note-broker upon the claim that 
the above letter contained a personal guaranty of the notes. The 
court held (Bank v. Waters, 45 App. Div. 441; Affd. 167 N. Y. 
583) the letter did not operate as a personal guaranty ; that the 
statement in the letter that in the event of non-payment at ma- 
turity “I will have draft in your hands in three days time for 
payment” referred to a draft of the principal and not to one of 
the agent. 


TRADE OF THE UNITED STATES WITH MEXICO. 


Trade of the United States with Mexico in the fiscal year 1905 
aggregated in value 92 million dollars. In 1895, only a decade 
earlier, it was but 31 million dollars, and in 1885 18 millions, 
thus practically doubling in the decade ending with 1895, and 
trebling in the decade ending with 1905. 

The exchanges of merchandise between the United States and 
Mexico are more nearly equally divided as to imports and exports 
than is the case with most countries. 
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BANKING LAW. 


I~ HIS Department embraces all the newly decided cases of importance to bankers, 
bank counsel and bank directors. The experiences they disclose are likewise 
rthy the careful attention and study of the merchant, the depositor and the bank 
tudent seeking advancement. Further information regarding any case published 
rein will be furnished on application 


INDORSEMENT BEFORE PAYEE. 


-egular indorser, taking up note, extinguishes it—Cannot thereafter negotiate so as tu 
bind maker to purchaser—Rule the same under the Negotiable Instruments Law as 
before its enactment 


Quimby v. Varnum, Supreme Court of Massachusetts, January 6, 1906. 


One Varnum made two negotiable notes payable to order of Hurley. Before deliv 

ry to the payee, the notes were mdorsed in blank by Howe. One note was executed 

before the enactment of the Negotiable Instruments Law ; the other was subject to that 

LW The notes were not paid at maturity, and thereafter the irregular indorser, Howe 

iid their amount to the payee, who erased his own indorsement and surrendered the 

notes. Howe subsequently transferred the notes for value to Quimby. In an action by 
Quimby against Varnum, the maker, on the notes, 

Held: Both notes were extinguished by payment and could not be thereafter nego 
tiated by Howe. The rule is the same under the Negotiable Instruments Law as in the 
case of the note not governed by that law. Howe, having taken up the notes, had a 
right of action against Varnum to recover, but the action was not upon the notes, and 

is negotiation of the extinguished notes conferred no right upon the purchaser to enforce 
payment by the maker 


Exceptions from Superior Court, Suffolk County ; John H. Hardy, 
I I , ye \ 


Judge. 


Action by C. N. Quimby against John M. Varnum. There was a 
finding for plaintiff and defendant excepted. Exceptions sustained. 


This is an action of contract on two promissory notes made by John 
M. Varnum and payable to the order of John H, Hurley, attorney, in 
which the trial was by the court without a jury. The first note is 
dated April 10, 1899, and is a promise to pay John H. Hurley, attor- 
ney, the sum of $200, May rst, after date. The second note is dated 
October 10, 1898, and is a promise to pay said John H. Hurley, attor- 
ney, the sum of $250, 12 months after date. Copies of said notes, with 
the indorsements thereon, are hereto annexed. Bothof the notes sued 
on were signed on the back in blank by Benjamin Varnum Howe after 
they had been signed by Varnum, and were then delivered by said 
John M. Varnum to the payee, John H. Hurley, attorney. At the 
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maturity of each note John H. Hurley notified Benjamin Varnum Ho 
that the notes were not paid, and that he should look to him for pay 
ment. The said Howe thereupon paid the amount due on said not 
to the said Hurley, who thereupon struck his indorsement off said not 
by drawing a line through his name, and handed the notes to the s 
Howe. The said Howe retained the said notes in his possession u1 
April or May, 1904, when he negotiated the said notes to the plainti 
C. N. Quimby, to whom he owed money at that time. Said notes ws 
to be applied on his account with the said Quimby No money h 


ever been received by said Howe on said notes from the said Varnut 


HlamMonD, J. The note of October 10, 1898, was given before S 
1898, p. 492, C. 533 (now embodied in Rev. Laws, c. 73), took effe 
and, of course, the rights of the parties, so far as respects that n 
are to be determined by the law of this state as it was before the st 
ute. By that law Howe, although entitled to notice of the dishonor « 


the note the same as an indorser, was, nevertheless, a co-maker 


joint promisor, and the payment of the note by him extinguished it : 
and he could not thereafter put it in circulation as against his « 
promisor, although in a proper action he could recover of him the 


amount paid, if, as between the two, it was the duty of the latter t 





pay the note. Pray v. Maine, 7 Cush. 253, and cases cited. Brooks : 
v. Stackpole, 168 Mass. 537. National Bank of Republic v. Delan m4 
18s Mass 124. wd 


The same doctrine is applicable to the note of April 10, 1899, which 
was made after the statute above named took effect, unless there is 


something in that statute to the contrary. ‘The plaintiff contends that 


there is something there to the contrary. He contends that, under 
Rev. Laws, c. 73, sections 80-81, the rights and liabilities of Howe were ‘ 
those of an indorser, and therefore he was only secondarily liable, and 
that by section 138 the payment of the note by Howe did not extin ; 
guish it, but he was remitted to his former rights on the note, and under 
that section and section 67 might reissue it. But we cannot adopt this 
interpretation of the statute. It is manifest that the precise case in 
hand, so far as respects the original signature of Howe, is described 
in section 81 of the statute in the following words: F 


‘‘Where a person, not otherwise a party to an instrument, places 

thereon his signature in blank before delivery, he is liable as indorser: 

* * (1) If the instrument is payable to the order of a third person, 
he is liable to the payee and to all subsequent parties.”’ 

This section accurately defines the liability of Howe upon this note. 
And in a sense this liability may be said to be secondary. 

Section 138 provides that, ‘‘ where an instrument is paid by a party 
secondarily liable thereon, it is not discharged ; but the party so pay- 
ing it is remitted to his former rights as regards all prior parties, and 
he may strike out his own and all subsequent indorsements, and again 


negotiate the instrument,” with some exceptions not here material. It 





othe 


“3 
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eC 


ain that this section cannot apply to a case like the one before us. 
what kind of note would this have been if Howe had done what 


+ 11 


tatute suggests! 


oo Let him strike out his own and all subsequent 
rsements. Subsequent indorsements must be held to mean sub- 
ient in point of liability. He must therefore strike out, not only 
wn indorsement, but also that of the payee. Having done what 
statute says, he has a note signed by Varnum payable to the order 
[urley, but without Hurley’s indorsement, and, further, without 
ght to Hurley’s indorsement. Is sucha note negotiable? Again, 
tatute says that the party secondarily liable is remitted to his 
er rights as regards all former parties. But the only prior party 
ould look to is the maker, for he stands next to the maker in 
ler of liability; but, as against him, Howe never had any claim 

e note as such, and it never was intended that he should have. If 
te never had been delivered to Hurley, but had been handed to 


e in the first instance by Varnum, could Howe have negotiated it 


t the indorSement of the payee? And, when he has paid it and 
mitted to his former rights, does he get any other right than he 
fore? The section is clearly inapplicable to such a state of things. 


tended to apply where the person secondarily liable can trace his 
yn the face of the note and its indorsements through the prior 

the party whom he seeks to hold. This Howe could not do, 
nthe plaintiff. Having paid the note, Howe had an action against 
m to recover, but the action was not upon the note. It follows 


the plaintiff cannot recover on either note. 
on ustained 
DEMAND NOTE WITH INTEREST. 
hold indorser—Presentment ten months after date it 
inreasonably long 
I B. s\ N Yo Ss ( Appella Divisior 
First D r t. December, 19 
On J ~3, 1905, one Carraway made a note payable to his own order, payable ‘‘on 
after date at the Equitable National Bank of New York, with interest,” 
was indorsed by one Schultz and discounted for Carraway by the Federal Bank of 
York on July 3, 1903 
In Febr lary, 1904, the Equitable National Bank suspended. On April 22, 1904, the 
was presented for payment by a notary at the Equitable National Bank, who ‘‘found 
ink closed 
In an action on the note, the indorser claimed he was discharged. 
Held Presentment of the note at the bank was sufficient to hold the indorser. 
emand upon the receiver personally was not necessary. And where the notary certified 


he presented the note at the bank for payment ‘‘and found the bank closed,” this 
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carried the presumption that presentment was made at the proper time of day, even 
any presentment was necessary under the circumstances. 

Further Held: The note being payable on demand with interest, presentment wit! 
ten months was within a reasonable time to hold the indorser. 


Appeal from Trial Term, New York County. 


Action by Leo Schlesinger, as receiver of the Federal Bank of Ne 
York against Carl Rudolph Schultz and another. From a judgmen 
dismissing the complaint at the close of plaintiff’s case, he appeals 
Reversed. 


Argued before O’Brien, P. J., and McLaucGuuin, Parrerson, I) 
GRAHAM, and LauGutin, JJ. 


LAUGHLIN, J. The action is against the maker and indorser of a 
promissory note dated the 23d day of June, 1903, payable to the order 
of the maker, the defendant Carraway, ‘‘on demand after date” at the 
‘*Equitable National Bank of New York, with interest."” The note 
was indorsed by the defendant Schultz, and discounted for the maker 
by the Federal Bank on the 3d day of July, 1903. The indorser onl, 
was served, and appeared intheaction. He defended, and his counsel 
seeks to sustain the judgment upon the grounds, first, that it was not 
shown that the note was presented for payment during banking hours; 
second, that presentation at the bank where the note was payable was 
insufficient, for the reason that the bank at that time was in the hands 
of a receiver, and presentation should have been made to the receiver 
personally; and, third, that, even if presentation was made to the 
proper party and at the proper place, it was not sufficient in point ot 
time. 

The note was presented for payment at the Equitable National 
Bank on the 22d day of April, 1904. That bank had suspended its 
business in the month of February, the same year, and was in the 
hands of a receiver appointed by the Comptroller of the Currency who 
was closing up the affairs of the bank pursuant to the national bank- 
ing act. His powers and duties were prescribed by section 5234 of 
the Revised Statutes of the United States. He was not authorized to 
continue the banking business, The note, certificate of protest, and 
affilavit of service thereof were read in evidence. The certificate of 
protest shows that the notary presented the note for payment at the 
Equitable National Bank for payment on the 22d day of April, 1904, 
‘‘and found the bank closed.’’ The respondent contends that the cer- 
tificate should have shown that presentation was made during bank- 
ing hours, and that the inference is that it was presented after bank- 
ing hours, for the reason that the receiver was in possession of the 
bank during ordinary business hours, and that therefore the bank was 
not closed during such hours. The evidence shows that the bank had 
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ispended banking business, and for all practical purposes, at least as 
» business of this nature, it had closed. The certificate of the notary 
s presumptive evidence of the facts certified. Section 923, Code Civ. 
‘roc. There is a legal presumption that the notary made the pre- 
entation at the proper time of day, and we think the fair construc- 
on of this certificate is that presentation was made during regular 
anking hours,and that the bank had ceased to transact business of 
this nature and was for all practical purposes closed. Cayuga Co. 
Nat. Bank v. Hunt, 2 Hill, 635; De Wolf v. Murray, 2 Sandf. 166; 
liedeman on Bills and Notes, § 128; Parsons on Bills and Notes, § 421; 
Smith v. Poillon, 87 N. Y. 590. Ifthe bank had continued its business, 
the presentation should have been during banking hours or, if the 
maker had no money then to meet the note, before the bank closed 
(section 135, Neg. Inst. Law,) but since the bank had discontinued the 
inking business it was only necessary that the presentation should be 
made ‘‘at a reasonable hour ona business day.” Neg. Inst. Law, $§ 
133, 135. Notwithstanding the fact that the bank was closed, presen- 
tation at the bank was proper if, indeed, any presentation was neces- 
sary under those circumstances. Edwards on Bills and Notes (3d Ed.) 
8; Story on Promissory Notes (3d Ed.) § 234; Parsons on Notes and 
Bills, $ 438; Daniel on Negotiable Instruments, $$ 1118, 1119; Wise- 
in v. Chiapella, 23 How. 368. Section 133 of the Negotiable Instru- 
ments Law provides that ‘‘presentation is made at the proper place, 
where place of payment is specified in the instrument and it is there 
presented.”’ 

We are also of opinion that it was not essential that a demand be 
made upon the receiver personally. As has been seen, the only pre- 
sentation required by the Negotiable Instrument Law, where a place 
of payment is specified in the instrument, is presentation at that place. 
Section 133. The presumption arises on the certificate of the notary 
either that he could not obtain admittance to the bank, or else that he 
was informed by those in charge that there was no one found ready to 
pay the note. The receiver, by virtue of his office, had no power or 
authority to receive or hold money for the purpose of meeting obliga- 
tions maturing at the bank; and, as to the funds that came into his 
possession as receiver, he had no authority to appropriate any of them 
to the payment of the note. Consequently it was not necessary to 
present the note to the receiver personally. 

Finally, the respondent contends that this note was not payable on 


demand, within the provisions of section 26 of the Negotiable Instru- 


ment Law but at adeterminable future time, within the provisions of 
section 23 thereof, and that therefore it should: have been presented for 
payment the day after it bore date. Section 131 of the Negotiable In- 
strument Law provides that: 

‘‘Where the instrument is not payable on demand, presentment 
must be made on the day it falls due. Where it is payable on demand, 
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presentment must be made within a reasonable time after its issue 
cept that in case of a bill of exchange, presentment for payment w 
be sufficient if made within a reasonable time after the last negot 
tion thereof.”’ 

We deem it quite clear that this note did not fall due on a part 
lar day, and that it was within the intent and scope of the stati 
a demand note. The question then is, was it presented witbin a 
sonable time? Thenote was payable, with interest. It was evidentl) 
dorsed for the accommodation of the maker. It does not appear 
what day the indorsement was made, but it does appear that it was 
negotiated until ro days after date. There is nothing in the tran 
tion to indicate that the parties intended that it should be present 
for payment either immediately or within a very short time, as w 
found to be the intention of the parties in Crim v. Starkweathe1 
N. Y. 343,) where the note was payable ‘‘on demand after date,” w 
interest ‘‘after maturity,’’ and was indorsed and transferred by 
payee on the day of its date, and was not presented for payment 
nearly four years thereafter. The case of Hardon v. Dixon, 


77 Ap] 
Div. 241, relied on by the respondent, has no application. The p 


there decided was that the statute of limitations did not commence 
run on the day of the date of a note payable ‘ton demand after dati 
We think a reasonable period of credit was intended and that preset 
tation within 10 months was timely to hold the indorser 

It follows, therefore, that the judgment should be reversed, 
new trial granted, with costs to appellant to abide the event. 
concur. 


AUTHORITY OF NATIONAL BANK CASHIER TO SELI 
BANK’S LANDS. 


Cashier whose duties include employing real estate agents to sell lands acquired by ba 


in collection of debts, and who mistakenly designates lands for sale which hav 
been sold, binds bank for commissions earned by real estate agent who finds put 
for such |: 


| ilrea 


inds, although sale not consummated because of bank’s inability to 
. ‘ 


National Bank of Waupaca, Supreme Court of Wisconsin, Decem! 


\ national bank in Wisconsin owned certain lands in range 2 and certain land 
range 3, which it had acquired in collection of indebtedness and held for sale. The} 
sold the lands in range 2. Thereafter a real estate firm, by correspondence wit! 


bank’s cashier, was employed by him to sell the lands in range 2, at 


a net price 


bank, within a four months’ period By oversight, the cashier supposed the corr | 
ence had reference to the lands in range 3 which the bank still had. The real estate firn 
effected a sale at a price $1406 in excess of the net price given by the bank, but whe 
this amount was tendered the bank and deed requested, the mistake was discovered and 
deed refused. In an action against the bank for this excess amount, judgment therefor 
was awarded, it being 

Held: The real estate firm was entitled to the excess, as commissions, although the 
sale was not consummated by reason of the bank’s inability to make good title. 

Further held: The bank was bound by the act of its cashier. It was part of his 
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or lands acquired by the bank in the collection of credits. Being 
eal estate agent, he was authorized to designate the lands offered 


lesignation was within the course and scope of the business 


from Circuit Court, Waupaca County; Chas. M. Webb, 


yr. 


Fred D. Arnold and others, against the National Bank 


From a judgment for plaintiffs, defendant appeals.. 


nd 1g02 the defendant, a national bank, had certain cut- 
Iron county, acquired in collection of indebtedness, and 
“sale. Of these lands there were 20 4o’s in townships 42 
range 2, and 29 4o's in townships 41, 42, and 43, in range 3 
plaintiffs had made some efforts to sell the lands in range 
success, and at about the same time were supplied with a 
lands in range 3, but apparently had given them no atten- 
November, 1902, the defendant had in fact sold the 20 40's 


ut without the knowledge of the plaintiffs. In February, 


the plaintiffs, copartners as real estate agents, inquired of the 


lant whether it still held the lands in range 2 and would give the 

tiffs exclusive sale of same for four months, as they had a buyer 

ht, but needed a definite time to close up the deal. The de- 

it, writing by its cashier, replied that it had the lands, and, if 

was reasonable prospect of sale, would be willing to give an 

n at the price of $3 net to it, and in response to another letter, 
laining the necessity for plaintiffs’ control over the sale of the lands 

i definite time, on February 24, 1904, replied: ‘‘ You may consider 

s in the way of an option for four months from this date, February 
24, 1904, On our lands in Iron county, 42 and 43, 2 E., as per descrip- 
1s we sent you in a former letter.” It is fully explained by the 
ishier that these letters were written under a misapprehensicn or 
ersight by him, and upon the supposition that the correspondence 
reference to the land in range 3, which the bank still had. Plain- 
tilts commenced efforts to sell, communicated offers from different 
persons at a less price, but on the zoth-of June, 1904, obtained a 
‘ustomer ready and willing to pay for the lands at $3,850 for the 814 
acres comprised in the 20 government 4o’s in range 2. On the last 
day of the option term, to wit, June 23, 1904, plaintiff Grieves went 
to Waupaca, informed the cashier of the bank that he had effected 
sale, and asked for the execution of a deed, but then the confusion 
between thet wo ranges became apparent tothecashier, and heexplained 
the mistake and stated that the bank did not own the lands in range 2, 
and that he had intended in all his correspondence reference only to 
the 29 4o’s in range 3, and that defendant could not make deed. Where- 
upon the plaintiffs procured the amount necessary to pay for the lands 
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in range 2 at the rate of $3 per acre, and tendered it, with demand f: 
a deed, which was refused. This action was brought to recove 
plaintiffs’ commissions as real estate agents, the difference betwee: 
$2 443.50, the price of the lands at $3 per acre, and $3,850, the pri 

at which a customer had been found, but also alleging plaintiffs’ deman 
of a deed to themselves, and defendant’s refusal, and that the fai 
market value of the lands was $3,850, and asserting damages in tl 
sum of $1,406.50. At the close of the trial, the court directed a verdic 
for the plaintiffs for the amount last named. From judgment entere 
upon that verdict, the defendant appeals. 


Dopvcr, J. Doubtless, if the transaction between the defendant 
and the plaintiffs was a contract by the former to sell real estate t 
the latter, a breach arising out of absence of title in the defendant, as 
to which it was honestly mistaken at the time of making the contract, 
would result in liability only for special damages, probably not in- 
cluding the value of the bargain which plaintiffs thereby lost. Arent- 
sen v. Moreland, 122 Wis. 167. But the complaint is founded upon 
the theory of a contract of employment embodying a promise to pay 
an ascertainable amount for a specified service. It alleges the per- 
formance of that service, and demands recovery of the promised com- 
pensation. The evidence of both parties is tothe effect thatin dealing 
with a known real estate agent the significance of authority to find a pur- 
chaser at a certain net price to the seller is understood to be an agree- 
ment to pay as commissions all sums in which the price which the 
buyer found is able and willing to pay exceeds the net price nomina- 
ted. Theevidenceis also undisputed, being mainly documentary that 
the plaintiffs and defendant met and dealt upon the basis of an au- 
thority or employment of the plaintiffs to find a customer, and that 
the so called option meant no more than a promise of exclusive agency 
during its period. This construction of the transaction has the sup- 
port of authorities generally. Reimer v. Rice, 88 Wis. 16. The im- 
mediate performance of work by the plaintiffs in pursuance of such 
employment, being at once brought to the knowledge of the defendant, 
was undoubtedly an acceptance, and created mutuality to such con- 
tract. The evidence is also undisputed that the plaintiffs did, within 
the four months’ period, find a customer ready, able, and willing to 
pay $3,850 for the land, and communicated that fact to the defendant. 
The authorities are uniform to the proposition that such act on the 
part of a real estate agent, employed to find a customer at a net price 
to the seller, earns the agreed commission, whether sale is consum- 
mated or not, and although failure to make sale is due to the owner's 
inability to make good title. For these reasons we are clear that, if 
the defendant bank acted in the various correspondence and transac- 
tions had between plaintiffs and its cashier, the right to recover the 
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smmissions in the amount awarded by the judgment was established 
ithout controversy. 

The remaining question, much debated, is whether the bank did 
}act. Appellant’s discussion of the subject is somewhat confused by 
is persistency in viewing the transaction as a contract to sell real es- 

tate, whereas, as already declared, it must be considered as a mere 
ntract of employment of an agent to find a customer. We find no 
nflict in the evidence that, among the duties and authority actually 
uposed upon the cashier of this bank, was that of taking customary 
ind usual steps to find customers for such lands as these acquired by 
1e bank in collection of its credits, speedy sale of which was demand- 

, both by the interest and the legal duty of the corporation. Such as- 
ect of his authority is testified to by officers and directors and not 
mtradicted, except by absence of express by-law or resolution im- 
posing such duty upon him. No other officer, however, had either 
luty or authority to perform such acts which were proper, nay essen- 
tial, to the conduct of the corporation’s ordinary business. The cashier 
was the chief executive officer, with no active superior, except the 


oard of directors, who acted, as do many such boards, only to direct 
ipon doubtful questions specifically submitted to them. In all ordi- 
nary business the cashier was as completely the corporation as can 


well be conceived. It is urged, however, that, even if he had authority 
to contract for assistance in selling lands of the bank, he certainly had 
none to so contract with reference to lands in which the corporation 
iad no interest. Let this be conceded, in a certain sense, but we must 
ilso concede that, in the same sense, the corporation itself was with- 
out power to deal in reference to such lands. Whatever a corporation 
can do at all, rightfully or wrongfully, it can authorize an agent to do, 
for it can only act through some agency, whether that agency be a 
mere clerical employee or of any higher grade up to the board of di- 
rectors, or even the stockholders’ meeting. It is essential to the com- 
munity that those dealing with business corporations should be able 
to hold them to the same civil responsibility for their acts as individuals 
would be held for similar ones. If through negligence, fraud, or mis- 
take, a corporation causes injury to another, it must respond as must 
in individual. Since it can be negligent, fraudulent, or mistaken only 
through some agent, and since intentional authorization to an agent 
to make mistake or state falsehood is hardly conceivable, the safety of 
business intercourse can only be protected by holding that, when a 
certain business or transaction is delegated to an agent, he becomes 
the corporation in conducting that business, and if he makes mistakes, 
is negligent, or commits fraud in so conducting it, the mistake, 
negligence, or fraud are committed by the corporation. For such rea- 
sons the rule is even more important with the agent of a corporation 
than of an individual, that what he does, within the scope of the 
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business intrusted to him, his principal does, within the eye of 
law, however unauthorized or even forbidden. This, on the prin: 
that he who places it within the power of an agent to injure inno 
third persons should be held to responsibility for abuse of that p 

rather than the innocent stranger. 

It is entirely clear, as already stated, that if an individual em 
an agent to find a customer for certain lands, he becomes liable 
the agreed compensation, whether he owns them or not, although 
may have acted on the mistaken supposition that he has title 
impliedly represents that he doés own them. When a business is « 
ducted by a corporation, safety and justice require that it be held 
the same responsibility as an individual for the detail acts involv: 
It must be possible for it to mislead by its mistakes or misrepreset 
tions, such as might occur were an individual conducting sin 
business for himself. Hence, when an agent is clothed with the px 
of the corporation to conduct a certain business, he is also clothed w 
the power on behalf of the principal to make mistakes or represent 
tions as might an individual in the ordinary course of sucha business 
Necessarily an agent to hire services to be performed upon any 


t 
perty must, in the course of such duty, designate the thing 


worked upon. Such designation is in the course and scope of 
agency, and a false or erroneous designation must be. Agency to1 
present the truth necessarily involves power to misstate, for the mal 
ing of some statement is within the scope of the delegated business, 
and responsibility for the right or wrong use of that power must rest 
upon the principal. Authority to cause arrests of trespassers 
debtors has been held to include selection and designation of the pe1 
sons. Hence mistake in arresting a nontrespasser, or one who has 
paid his debt, was held within the scope of the employment, and to 
render principal liable to the injured party. Still more obviously would 
result liability to an attorney employed by the agent to institute the 
arrest proceedings. The cashier, being authorized to employ a real 
estate agent, was, of course, authorized to designate the lands to be 
offered for sale, and a mistake in such designation was within the 
course and scope of the business. Hence his acts in that respect 
bound the defendant. 

Another general rule in the law of agency supports the same con- 
clusion. ‘‘Where the authority of the agent depends on some fact 
outside the terms of his power, and which, from its nature, rests 
particularly within his knowledge, the principal is bound by the rep- 
resentation of the agent, although false as to the existence of such 
fact.’’ The exercise of the authority itself is, unambiguously, such a 
representation. North River Bank v. Aymar, 3 Hill, 262; Griswold 
v. Haven, 25 N. Y. 595; N. Y., etc., Ry. Co. v. Schuyler, 34 N. Y. 30, 
68; Conroe v. Case, 79 Wis. 338. The same idea as to acts of cor- 
porate officers is phrased by Cole, C. J.: ‘‘If the contract can be valid 
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der any circumstances, an innocent party, in such case, has a right 
resume their existence, and the corporation is estopped to deny 
Gano v. C. & N. Ry. Co., 60 Wis. 12,15, s. c. 66 Wis. 1. The 
er having actual authority to employ plaintiffs to find customers 
these lands, if they belonged to the corporation, and having peculiar 
ledge whether they did, and plaintiffs being ignorant, the cashier's 
esentation of that fact concluded the defendant as to its agent’s 
rity to make the contract. 
We cannot avoid the conclusion that plaintiffs’ cause of action, as 
in the complaint, was established upon undisputed facts, and 
the trial court rightfully directed the verdict. 


idgement affirmed 


nh ling check [rom brance 
Ss re ( Nebrask N ' 
: 
t k for payment does not require the holder 
imstances or son special custom, to present it at othe 
“ T ai 
7 \ the fai ‘ fa bank, lding a chee s indorsee, to present it for payment 
s i Ss I ts agents having authority to make pre 
that ich awent was norant of the existence 


Syllabus by the Court.) 
\missioners’ Opinion Department No.2. Error to District Court, 
vson County; Hostetler, Judge. 


\ction by H. V. Temple, receiver against T. L. Carroll and the 


n Pacific Railroad Company. Judgment for defendants, and 
plaintiff brings error. Reversed. 
Atrert, C, On the 27th day of May, 1901, the defendant Carroll 


le a check on the People’s State Bank, of Gothenburg, in favor 

‘L. J. Morton, Agt.’’ On the same day, about 4.30p. m., and after 
banking hours, Morton indorsed and transferred the check to the State 
Bank of Gothenburg. It was the practice of the two banks to ‘‘clear”’ 
between 3 and 4 o'clock each day; that is, representatives of the two 
banks would meet and take up the checks held by the one against the 
other. About 8.30 a. m. the day following the making and transfer 
ot the check, the president of the State Bank, having reason to believe 
that the People’s State Bank wasin a failing condition, took the check 
in question, with the other checks held by his bank against the People’s 
State Bank, for the purpose of presenting them to the latter for pay- 
ment. The banking hours of both banks were from 9g a. m. to 4p. m., 
and he found the bank closed. Without returning to his own bank, 
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he called at the People’s Bank a second time, and found it in the han: 
of a state bank examiner and closed to the transaction of business. | 
was insolvent, and never resumed business. The exact time at whic! 
the second call was made is one of the matters in dispute; the eviden 
on the one hand, tending to show that it was as early as g o’cloc! 
while, on the other, it tends to show that it was as late as 10 o’cloc 
During such absence of the president from his own bank an employ, 
of the People’s Bank, acting under the direction of the state bank « 
aminer, took the checks held by it against the State Bank and present: 
them to the latter for payment. There is evidence tending to sho 
that the State Bank, at the same time and place, presented certai) 
checks against the People’s Bank, which it had cashed during the ab 
sence of the president. Whether it did hold and present such checks 
is another point in dispute, and the evidence would sustain a finding 
either way. A clearance was effected, however, and some cash passed 
to the Peoples’ Bank to adjust the amount found due it, but the 
am unt thereof, and whether the same was equal to or in excess of 
the amount due on the check in suit, is not shown. Neither such 
check, nor any of the checks taken by the president of the State Bank 
to present to the other bank, were included in the settlement. The 
check was never paid, and this action was brought by the receiver of 
the State Bank ayainst the maker and indorser. The nominal payee 
and indorser was acting as agent of the Union Pacific Railroad Com- 
pany, and the case was tried on the theory that the railroad company 
was the real payee. The defense relied upon is that the plaintiff's 
bank failed to exercise due diligence in the premises. Judgment was 
given in favor of the defendants. 


One of the grounds upon which the plaintiff urges a reversal of the 


judgment in this case is the givingof the following instruction: “You 
are instructed that, if you find from the evidence that the State Bank ot 
Gothenburg had notice of the failing condition of the People’s State 
Bank at the time it received the check, then it was the duty of said 
State Bank of Gothenburg to present the check for payment forthwith 
to the People’s State Bank."” Two complaints are urged against this 
instruction: First, that there is no evidence tending to show that the 
State Bank had notice of the failing condition of the People’s State 
Bank at the time it received the check; second, that it requires a pre- 
sentation of the check outside banking hours. As to the first, the evi- 
dence is clear that on the morning after receiving the check the presi- 
dent of the State Bank had reason to believe that the other bank was 
in a failing condition. Just when or how he acquired this knowledge 
does not appear, but, taking into account all the facts and circum- 
stances in the case, we are inclined to think there was sufficient evi- 
dence to warrant that portion of the instruction. But the other com- 
plaint is more substantial. The State Bank received the check after 
banking hours, and in the absence of special circumstances, or some 
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special custom, not shown in the case, the holder of a check is not re 
‘uired to present it for payment after banking hours. But, under this 
astruction, the jury were told in effect that it was the duty of the 

tate Bank to present the check for payment as soon as it received it, 
\ithough the banking hours were over for the day. The instruction is 
herefore erroneous and prejudicial. 

Another instruction of which the plaintiff complains is as follows: 

[he court instructs the jury that if you find from the evidence that 
the State Bank of Gothenburg and the People’s State Bank cleared ac- 

sunts on the morning of May 28, 1901, and at that time the Srate 
bank of Gothenburg, having reasonable grounds to believe that the 
People’s State Bank was ina failing condition, paid over to the People’s 
State Bank an amount equal to or greater than the check in contro- 
versy then the failure of said State Bank of Gothenburg to retain suffi- 
cient funds for the payment of the check in question will prevent the 
recovery of the plaintiff in this action, and your verdict will be forthe 
defendants.”” One objection urged against this instruction is that 
‘‘there is no evidence that the person who ‘cleared’ for the State Bank 
had any knowledge of this check.”” Such evidence was not necessary 
to warrant the instruction. The bank had received and cashed the 
check over its counter. It left its affairs in the hands of the person 
who effected the clearance, and it is not claimed that such person was 
not authorized to make the settlement. If the bank saw fit to with- 
hold from such person the information necessary to enable her prop- 
erly to conduct the business intrusted to her, it cannot urge her ignor- 
ance as an excuse for a lack of due diligence onits part. The instruc- 
tion, however, is open to the objection that there is no evidence to 
support a finding that the State Bank, at the time of the settlement, 
paid over to the other bank ‘‘an amount equal to or greater than the 
check in controversy.” The extent to which the evidence goes on 
that point is that the amount paid was small. The instruction, there- 
fore, is erroneous. 

We recommend that the judgment be reversed, and the cause re- 

manded for further proceedings according to law. 


ACCEPTANCE OF DRAFT. 


Promise by bank to honor draft on it for $8300—Drawee bank not liable where draft is 
$800 with exchange. 


State Bank of Fox Lake v. Citizens National Bank of King City, Kansas City, Mo., Court of Appeals, 
November, 1905. 


One Vandeveer of Missouri, while in Wisconsin, bought a horse for $800 and drew 
his draft for that amount, with exchange, upon a bank in King City, Missouri. The 
payee indorsed the draft to a bank in Fox Lake, Wisconsin, which bank mailed it 
to the drawee. After so doing, the Wisconsin bank wired the Missouri bank “ will you 
honor draft J. L. Vandeveer $800” and received the reply ‘‘we wiil honor draft J. L. 
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Vandeveer, $800.” The Wisconsin bank then gave the payee credit for the $80 
books. In an action by the Wisconsin bank against the Missouri bank, whicl 
fused payment of the draft, the question for decision was : 

Did the agreement of the Missouri bank with the Wisconsin ban! 
for 5800 bind it to the latter, as indorsee of a draft for that sum wit] 
parties residing at different places ? 

Held The Missouri bank is 


acceptan of a draft for a specifies 


Action by the State Bank of Fox Lake against the 
tional Bank of King City. From a judgment 


appeals. Affirmed. 


Exviison, J. The plaintiff’ 
having accepted a draft for; 
The trial court heard the evidence offered in 
f 


then sustained a demurrer to the evidence which counsel for defer 


ant offered. The petition is in three counts, all ba the sam¢ 
transaction, and, as what we shall say disposes of all three, we wi 
not mention them separately. It appears that one Warren lived 

or near Fox Lake in Wisconsin, and one Vandeveer lived in King C 


Mo., and that Vandeveer was in Wisconsin and purchased a hor: 


Warren for $800. They went to the plaintiff's banking house May 


30, 1903, where Vandeveer drew his draft on defendant in favo1 
Warren for $800, with exchange. Warren indorsed it to plaintiff, who 
on the same day mailed it to defendant and then on the same day tel 
graphed to defendant this inquiry: ‘‘]] ee 


er cg wdred dollars?” Next day, May 31St, 


in these words: ‘‘I] well honer draft /. L. V 

dollars.” ‘This answer was received by plaintiff next day, June rst, 
and having afterwards, on same day, ascertained that the horse was 
shipped on cars for Vandeveer, plaintiff placed the sum of $800 to the 
credit of Warren on its books. 

The question which the case presents is, does the agreement of de- 
fendant with plaintiff to accept a draft for $800 bind it to plaintiff as 
indorsee of a draft for that sum with exchange; the parties residing at 
different places ? 

We will treat the two principal points made by plaintiff in the in- 
verse order of their presentment. It is contended that the acceptance 
was what is known to commercial law as a ‘‘partial acceptance,” and 
that defendant may be held to the amount of its acceptance and dis- 
charge as to anything over that sum. It is the law that as to a bill 
already drawn an acceptor may accept for a certain sum less than that 
named in the bill. Brinkman v. Hunter, 73 Mo. 172. But plainly, in 
order to hold one to have contracted to make a partial acceptance of 
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he must necessarily have known just what the bill was. Thus, 

»is asked to accept a bill for $200, he may answer: ‘‘No; but 

l accept it for $:00."" A partial acceptance is a qualified accept- 

and such acceptances consist in a change of amount, of place, or 

fpayment. For one to change anything in the sense of offering 

yr its change presupposes that he knows of its original 

n the case in hand it is not pretended that defendant knew 

ring in any particular from the one it was asked to accept. 

nd of defendant’s officers never operated on any other bill than 

ne mentioned in the telegram. Manifestly the case is not one 
tial acceptance. 

it plaintiff insists that the acceptance of a bill for $800 is an ace 

ll of $800 and exchange. In other words, that the 

‘‘with exchange,’ which are a part of the bill afterwards de- 

1 of defendant, make no material change from a bill without 

Authority is not wanting in some jurisdictions to support 

But we think they are not founded on the soundest reason, 

‘e contrary to cases closely analogous in this state. In 

1e states it is held, as applicable to commercial paper, that 

ich can be made certain is certain. As, for instance, if by the 

s of a note the whole sum to be due is not named, but they are 

itthe amount thereof can beascertained (not with that certainty 

lows the calculation of aspecified and definite rate of interest), 

its negotiable character is not affected, even though the 

*h as tocause to become due different amounts in different 

Thus it is held in some jurisdictions (which plaintiff has 

that provision for an ‘‘attorney’s fee’’ or ‘‘exchange”’ will not 

the character of the con.ract or its negotiability; but we have 

held to that view in this state. Banksv. Gay, 63 Mo 33; Chandler 

lvert, 87 Mo. App 368; Fitzharris v. Leggatt, 10 Mo. App. 527. 

his state we hold to the strict rule that an alteration of a promis- 

ste by the holder will avoid it as to the maker, however honestly 

We need not enter into an examination of the many decisions 

s character. Tnose of Kelly v. Thuey, 143 Mo. 422; First Na- 

nal Bank v. Fricke, 75 Mo. 178, and Haskell v. Champion, 30 Mo. 

will suffice. 

Now, suppose that the acceptance here in question had been made 

he draft itself, and that the words ‘‘with exchange” had not then 

nin the bill, but that afterwards they had been inserted by the 

ntiff; would any one for a moment think that defendant could be 


It will not do to say that such rule is founded upon and applies 
) PI 


nly in cases of fraud on the part of the holder; for it finds as ready 

plication where the alteration has been made from honest as dis- 
lonest motives. Evans v. Foreman, 60 Mo. 449; Bank v. Armstrong, 
> Mo. 59. There is not much difference in principle between the 
ise supposed and the case before us. Defendant was asked by plain- 
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tiff to agree to pay a draft for $800, and it did soagree. Then plain 

tiff presented a different contract, and asked that it be paid under ths 
agreement. To allow success in this instance would, by the same line 
of reasoning, take away all restriction and leave an acceptor withou 

protection. A case practically identical with this arose in Iowa. A 
bank in that state telegraphed to the plaintiff in that case (who reside: 

in California) that it ‘‘would pay Barro’s draft on it for $2,000." Or 

receipt of the telegram Barrow drew a draft fur $2,000 ‘‘with exchangs« 
on New York.” The Supreme Court of Iowa held the bank not liable 
Lindley v. Bank, 76 Iowa, 629. It is true that the draft in that case 
was not drawn until after the receipt of the bank’s telegram while in 
this case the draft was drawn before the receipt of a like telegram 

There is no distinction in principle from these facts. One agreed to 
pay a draft to be drawn foracertainsum. The other agreed to pay 
a draft already drawn, but stated to be for a certain sum. In each 
the draft was for more than the sum agreed to be paid. When one 
agrees to pay a draft yet to be drawn, he is not liable unless the draft 
be for that exact sum. Brinkman v. Hunter, supra. And there can 
be no difference in his liability, though the draft is already drawn, if 
he has no knowledge of the sum for which it is drawn, except through 
the false representation made by the party with whom he makes his 
contract of acceptance. The judgment will be affirmed. All concur. 


TAXATION OF NATIONAL BANK. 


Old National Bank of Martinsburg v. Berkely County Court, et al., Supreme Court of Appeals of West 
Virginia, December 15, 1905 


The Old National and the Citizens National banks of Martinsburg 
rendered to an assessor of Berkeley county for taxation in 1903, separ- 
ate statements of the value of all their personal property, but deduct- 
ing the bonds of the United States held by them as securities in which 
their capital stock had been invested. ‘The assessor denied their right 
to deduct such bonds, and assessed them with their entire personal 
property, including such bonds. 

Held: Bonds of the United States held by a national bank as part 
of its capital cannot be taxed by the state or under its authority. Stocks 
in such bank may be taxed to its owner. 

The court points out that the national law gives the state no power 
to tax national banks at all, except as to their real estate. The power 
given is to tax shares of stock owned by individual stockholders. 
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Savings and Trust Department 
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MATTERS OF ESPECIAL INTEREST TO SAVINGS?BANKS 
AND TRUST COMPANIES. 


EDITED BY WILLIAM HANHARY. 


SAVINGS BANKS INVESTMENTS. 


THE SAVINGS BANKS COMPANY, 
Editor Savings and Trust Department : CHILLICOTHE, OHIO, March 8, 1906. 

DEAR SIR:—We note the fact that personal paper—3o, 60, 90 day commercial 
paper—is held by all authorities, writers and speakers on finance to be the very best 
ind safest kind of security for banks to invest in, and that it is regarded in France, 
Germany, England and other parts of Europe as second only to coin as a basis 
forcurrency circulation; and, further, that the experience of our national and state 
banks confirms the judgment of the European legislators and financiers along these 

nes, for the reason that such paper has proven itself to be a much more liquid and 
readily convertible asset in time of need than real estate mortgages or stocks and bonds 
of corporations. 

We, therefore, have come to look upon such name paper as being a perfectly safe 
ind legitimate investment for Savings banks to hold, and especially a first class, proper 
security for the Savings banks of Ohio, for the reason that they are located as a rule 
n agricultural districts, are to a large extent patronized by farmers and are so situated , 
that it is but just and right that their capital, surplus and deposits should be available 
to the proper uses and upbuilding of the locality in which the money has been made 
and saved, whose inhabitants—farmers and men of comparatively small mercantile or 
manufacturing pursuits—have no stocks or bonds to put up as collateral, and very 
many of whom do not have to mortgage their real estate to secure money from the 
National banks, State banks doing a commercial business or Private banks in the 
neighborhood. 

Now, we especially desire to learn whether or not yow consider our conclusion 
correct; and, if you think we are not right in our belief that such personal paper is a 
perfectly safe and proper security for our Ohio Savings banks to handle, kindly state 
vhy it is not. Yours truly, C. A. MALONE, Cashier. 


In the Encyclopedia Americana, a new and remarkably com- 
plete publication, issued by the Seientific American, may be found 
in Volume 2, under the head of “‘ Banks,” a short history of 
the savings banks of the world (contributed by the writer) and 
we quote the following from it: 

“Savings banks in their inception, were primarily benev- 
olent institutions, organized for the benefit of the working, 
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thrifty citizen, who, desirous of safeguarding the future of 
himself and of those dependent upon him, saved small sums 
from his daily or weekly earnings; commercial and finan. 
cial banks could not and would not attend to these small 
accounts, and, therefore, the lawmakers, urged by public 
spirited citizens, incorporated institutions, wherein the frugal- 
minded, industrious and thrifty, whose savings were too 
small to invest in public or private securities, or who were 
not educated enough to make such investments, could be 
deposited with absolute safety, and at the same time earn 
some interest for them.” 

“They may rightly be considered as a benevolence from 
the State, who thus endeavors to protect itself against the 
carelessness of its citizens, and to minimize mendicity, de- 
stitution and pauperism, by offering to its people safe de- 
positaries for their surplus earnings; the theory is that 
many will prefer independence from honest industry to beg- 
garly dependence, the result of idleness or self-indulgence, 
and that the poor should be helped to help themselves, and 
to receive the reward for their industry and self-denial. To 
further foster this spirit, the savings banks are in many 
communities practically freed from taxation, in the same 
manner as churches, schools, hospitals, etc.; this enables 
them to return to their depositors all their earnings, save 
only the necessary éxpenses of conducting the business. Sav- 
ings institutions are the outgrowth of a better social struc- 
ture making for order, temperance, virtue, industry and 
thrift, as well as upholding public credit and fostering good 
citizenship; they create self-respect and independence, and 
may well be considered as among the greatest civilized 
forces working for the betterment of the condition of 
mankind.” 

“Savings Banks, however, are by no means charitable in- 
stitutions. He who by careful living has a surplus, how- 
ever small, over and above his daily needs is in no sense a 
subject for charity; as a matter of fact, he is a small ca- 
pitalist ; he together with many others, by depositing their 
money in the savings banks, not only help themselves and 
encourage thrift in others, but these savings, amounting in 
the aggregate to enormous sums, instead of being locked 
up and hidden away, as in the past, are employed to further 
public and private enterprises, furnishing capital for build- 
ing waterworks, railroads, state, city and private institu- 
tions, and thus this money finds its way into the pockets 
of the laborer and the mechanic in the shape of work and 
wages—a true endless chain.” 


Under these conditions it is not to be wondered that the 
matter of investments of savings banks funds is usually decided 
in a very conservative spirit; in Europe such investments are 
mostly made in state and municipal bonds and real estate mort- 
gages; where government postal savings banks exist, these in- 
vestments are made wholly in government bonds. It should al- 
ways be considered that the question of safety is paramount, as 
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it is the primary object of the savings banks, viz., the safe-keeping 
of the savings of thrifty working people. 

In this country the above ideas have been predominant in the 
eastern savings banks, where these institutions are mutual or co- 
operative, started from philanthropic motives, and had their origin 
in the desire of public-spirited citizens to help their fellowmen, 
diminish pauperism and promote good citizenship by making the 
wage earners independent and self-respecting; it is considered 
that a depositor in a savings bank is always, from that fact, a 
better citizen. 

The question raised by your letter is somewhat difficult of so- 
lution. We will say, first, that savings banks in this country are, 
as a rule, supposed to be local institutions, and that it is expected 
that their funds should be mostly invested in their vicinity for 
the benefit of its citizens; for instance, a large savings bank in 
New York has made most of its loans on real estate to its own 
depositors, in comparatively small amounts, and it has succeeded 
in this way in building up an excellent part of this city, devoted 
mostly to homes for factory workingmen; in this respect your 
endeavors to help your own neighbors, by making loans and in- 
vestments in your own district, is undoubtedly correct and praise- 
worthy. But the question arises, as you say, as to investments 
in commercial or personal paper; is such paper a conservative 
and legitimate investment for savings banks? 

Your own state is by no means the only one where savings banks 
make loans or investments on personal credit, viz., promissory 
notes, drafts and bills of exchange; in at least thirteen states 
are such investments permitted by law, as for instance: 

CONNECTICUT—Notes, joint and several, of two or more resi- 
dents of the State. 

INDIANA—Notes of two or more freeholders, at least one a resi- 
dent of the State. 

Iowa—All commercial paper. 

KENTUCKY—AIl commercial paper. 

MASSACHUSETTS—Bonds of a principal with two sureties, all 
residents of the State. 

MIcHIGAN—Negotiable paper. 

MINNESOTA—Notes secured by at least two good securities. 

NEw HAMPSHIRE—Notes with two or more signers, or one or 
more endorsers. 

RHODE IsLAND—Notes with two responsible endorsers. 

VERMONT—Notes with two approved names of persons, resi- 
dents of the State, or residing within fifty miles of the Bank. 

WisconsiIn—Notes with two names. 

In your own State, I understand that you may purchase, 
sell or discount promissory notes, drafts or bills of exchange. 
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Regarding the comparative safety of commercial paper rela- 
tively to the other assets of a bank, we do not believe that any 
statistics have ever been made covering this point, but judging 
from a great number of cases in the liquidation of failed banks 
it will be found that loans on personal paper show by far the 
greatest proportion of loss. 

As a matter of fact, loans on what is called ‘Stock Exchange 
Collateral’’—that is, on securities having a readily marketable 
value—are probably the safest of all loans, and, if watched with 
any kind of care, show practically no loss. Next to these, and 
rivaling them in point of safety, come the loans on real estate 
security; nothing can be safer than these, if carefully placed, but, 
of course, they are slow and not immediately available for such 
liabilities as demand deposits. Next again come loans and in- 
vestments in local first-class bonds, municipal, railroad, etc.; and 
only at the end of this list would we consider loans or invest- 
ments in personal paper. 

The following rules in our opinion may be considered as a 
fair guide for savings bank investments: 

First—Savings bank loans and investments must be as safe 
as consistent with practicability. 

Second—They should bear as large a return of interest as pos- 
sible, but only as a secondary consideration to the paramount 
necessity of safety. 

Third—As far as possible they should be local in so far that 
they should be the means of helping those who themselves are 
supporting the bank. 

No cast-iron rules may be stated except as mentioned above, 
but it must not be lost sight of that it is universally held that 
corporate security usually offers greater safety than mere per- 
sonal promises, however good. 

Under the circumstances mentioned in your letter, we may per- 
haps suggest as follows: 

Let your bank keep a separate savings department, and on de- 
posits made therein allow a fair and fixed rate of interest, this 
interest to be credited only at stated intervals, say twice per 
year, to the persistent depositors; these deposits to be invested 
only in such securities as United States, state, county, municipal 
or first-class railroad bonds, and a proportion, say 50 %, in real 
estate mortgages on property in your own vicinity whose real 
value is well-known to you; reserve yourselves the right to de- 
mand 60 or 90 days notice for withdrawals when circumstances 
make this desirable or necessary. 

If this is not practicable, you might, at all events, if your law 
or charter so permits, make all your deposits in your savings 
department preferred claims against the bank; we think the latter 
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should always be done when possible when a bank in addition to 
its commercial or trust business receives savings deposits in small 
amounts. 

We presume that you allow no interest on your commercial 
accounts when you discount notes and extend credit accommo- 
dations to your customers. 


Danger in Savings Bank Pass Books. 


We find the following in a New York paper of March 15th: 
BANK SWINDLER CAUGHT AT GAME. 
CONRAD LANGDORF STUDIES OUT AN OLD SCHEME AND LANDS IN CELL. 

Conrad Langsdorf, jr., a machinist, of No. 126 George street, 
Brooklyn, read in an old newspaper how a man made money by 
means of two bank accounts. Conrad thought he could bring the 
old scheme up to date. 

He opened an account in the Williamsburg Savings Bank, 
Broadway and Driggs avenue. Later he deposited $75 under the 
name of Henry Locker. In a few days he drew out $70. Then he 
extracted the credit pages from both books. The page from the 
Locker book he threw away, and the one from the Langsdorf 
book he sewed carefully into the Locker book. The Locker book 
thus showed a deposit of $75, with nothing drawn out. 

With the altered book Langsdorf went to the bank and drew 
out $50, the paying teller never suspecting that the book was 
doctored. That day the bank discovered an apparent shortage 
in the Locker account of $45, but could not figure just how it 
happened. They waited and watched for the depositor, and a 
short time later in walked Langsdorf, who opened a third account 
under the name of August Stahlman, depositing $5. 

Langsdorf took that book home and proceeded to make alter- 
ations, as in the former case. He extracted the debit page from 
both the Locker and Stahlman books, replacing the debit page in 
the Locker book, which showed a withdrawal of $50, with the 
clean page from the Stahlman book, which contained no with- 
drawal at all. In this manner Langsdorf made the Locker book 
show a deposit of $75, with no debt against it. 

This book was taken to the bank where Langsdorf said he 
wanted to draw $50. Meantime the bank officials were puzzled. 
The paying teller conferred with Cashier Burns, and Langsdorf, 
suspecting something was wrong, darted out of the bank. The 
case was turned over to the Pinkerton agency, and after searching 
the books the trick was discovered. Then Langsdorf was placed 
under arrest. 

Before Magistrate Dooley in the Adams Street Court he was 
held yesterday in $1,000 bail for the Grand Jury. Langsdorf con- 
fessed to the police and bank officials that he learned the money- 
making scheme from an old newspaper. 


This method of swindling savings banks is indeed by no means 
a novel one, and in our issue of January last, describing the col- 
lection of pass-books gathered by the Savings Bank Section of the 
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American Bankers’ Association, we cautioned savings bank officers 
against this very danger in the following words: 


“To save repeating the name of the depositor on every page 
of the book, almost all the banks have adopted the plan of cut- 
ting off the top of the inside leaves of the book, so that the name 
of the depositor, once written in when opening the book, may be 
seen when the pages are turned, and need never be written again; 
the plan is a good one and labor saving, but we wish to caution 
our readers as to its drawbacks. A few years ago the writer was 
shown a way by which a large sum might be drawn out by care- 
ful manipulation of two books; he has since then advised (success- 
fully in several instances) the stamping of the number of the account 
not only on the cover of the pass-book and on the first leaf, but 
also on every inside leaf; the additional cost is small, and it may 
prove a valuable protection to the bank.” 


Many pass-books, although having the pages numbered from 
1 to 6 or 8 or 10, according to the number of leaves, have not 
printed on each and every page the number of the account. This 
should by all means be done, and if our friends of the Williams- 
burgh Savings Bank (a progressive and wide-awake bank) had had 
their books arranged the way we advised, the above mentioned 
swindle could not have been perpetrated. 

But, after all, the only true and really effective means of 
preventing a fraud of this kind consists in enforcing an absolute 
rule to make no payments on any account without the pass-book 
being compared with the ledger. Referring to our article of Janu- 
ary, we laid particular stress on this, and also urged that the 
ruling and general arrangement of the pass-book be exactly copied 
in the ledger, be the latter card, loose leaf or the old-fashioned 
book. It behooves savings bank officers to adopt the latest and 
best methods to prevent frauds of all kinds, and we believe that 
every progressive savings bank should adopt such or similar 
methods to prevent overdrafts, fraudulent drafts, etc. We would 
also mention that, to our knowledge, in some savings banks, 
drafts for above a certain amount are ordered to be compared 
with the ledger before payment, but we may also say that in real 
practice this rule is frequently ignored; indeed, to observe the 
careless ways in which many large banks pay depositors on pre- 
sentation of their pass-books, without making any attempt to 
ascertain the correctness of the amount thereon by compari- 
son with the ledger, leads one to believe that a special Providence 
has heretofore protected these banks and saved them from many 
losses; but it is well not to rely too much nor too long on this, 
and we earnestly advise all savings bank officers to see that their 
pass-books are arranged in such manner as will make impossible 
a swindle of the above character, and, in addition to this, enforce 
an absolute rule that pass-books must be brought to and com- 
pared with the ledger before any payment be made. 
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THE CREDIT MAN IN A BANK. 


\N ADDRESS DELIVERED BEFORE NEW YORK CHAPTER BY SAMUEL 5S. CONOVER, 
PRESIDENT IRVING NATIONAL BANK, NEW YORK CITY. 


Fellow Bank Men: 

‘T’O say that I appreciate the privilege of addressing you to-night sounds like a mere 

formality, but, believe me, I am very glad to avail myself of your invitation to 

k with you for a short time upon the subject of credits from the view point of a 
redit Man in a Bank. 

Officers of banks are, as a rule. busy men, and if they are not, they should be, as 
conscientious regard for the full discharge of their duties and responsibilities re- 
lires close application and the expenditure of much time. 

In the banking business those who have advanced to official station and whose 
yerience, if given, will prove of value to those who, in the natural course of events, 
|| succeed them, should not hesitate to spend themselves in the effort to advance 
ieir profession. Consequently, no matter how busy a bank officer may be, he should 
‘vote a little of his time at least to the education and enlightenment of senior and 

inior clerks who are anxious to better themselves, and to render more efficient and 

lligent service to the institutions with which they are connected. 
I have been pleased to observe the keen interest you have evinced in financial 
1estions, and sincerely hope that that interest will not flag, but that on the contrary 
t may be intensified as the days pass. 

Having been trained essentially as a credit man, I perhaps may havea pardonable 

ejudice in his favor, but I do not believe that any bank officer will endeavor to con- 
overt the statement that the Credit Department in a banking institution is in many 
espects the most important one, especially where that institution either discounts or 
yurchases a large amount of paper not secured by collateral. A moment's reflection 
will, I think, convince you of this, from the fact that it is a very easy matter to loan 
money, but quite another thing to effect its collection when due. So wise a sage as 
Franklin, in his Poor Richard’s Almanac, said: “If you would know the value of 
money go and try to borrow some, for he that goes a borrowing goes a sorrowing,” 
and indeed, so does he that lends to such people when he goes to get it in again. 

If the Credit Department is carefully managed it can be made a great conserver 
/f profits which accrue to the bank in the ordinary course of its business. The Credit 

Department must necessarily be located within the convenient reach of the executive 
staff, and the credit man must enjoy the confidence of the officers, if he is to success- 
fully handle his department and secure the best results. He must be a young man 
of good address to win the respect and good will of those from whom he seeks in- 
formation on behalf of his bank. He must have an intelligent idea of accounting, and 
ve able to quickly detect the weak points in a statement given as a basis for credit. 
If he is sent by his bank to look over a concern’s books, he must have a knowledge 
of bookkeeping and business customs that will serve to intelligently acquaint him with 


the situation, so that he can satisfactorily report his investigation to the officers of the 
bank and thus place them in a position to determine whether or not the line of credit 


is to be continued or curtailed. 

It is not absolutely essential, but useful, for him to have a practical knowledge 
of shorthand, so that after an interview he may quickly reduce to writing the informa- 
tion he has gained. In the course of my experience I have sometimes had credit men 
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attempt to take down in shorthand the information furnished, but this is always ob 
jectionable, as one who is interviewed has a natural aversion to being reported vei 
batim. This mistake should be avoided, as it locks rather than unlocks a man’s lips 

The value of the credit department in a bank is becoming more and more to | 
recognized in bank administration, and within recent years in the large city banks 
has been the department from which the credit man has been promoted to a juni 
officership. If I had my choice I would sooner be in the credit department of a ban} 
than in any other, from the fact that it places a young man in close touch with tl 
officers, and, if he is made of the right kind of stuff, it will in all probability give hit 
an opportunity for advancement. 

The making of credit is being steadily reduced to a scientific basis. To bea su 
cessful credit man one must of necessity be possessed of well-balanced judgment 
He must be fearless and have the courage of his convictions. A reckless credit mai 
could soon plunge the bank into difficulty. The credit man must be conservative, but 
at the same time, he must have a proper regard for the progress and advancement 
of the institution with which he is identified. He must necessarily take some risks 
but should always keep within the line of reasonable safety. It is easy to turn dow! 
risks that do not entirely recommend themselves, but this would not be the test of 
credit man’s ability, for he should so balance his judgment as to know what paper is 
likely to be paid Where banks loan money entirely upon collateral security there is 
no opportunity for the exercise of a credit man’s ability, but few banks nowadays are 
so operated. It is necessary to assume ordinary business risks, and no risk should be 
refused unless there be connected with it some circumstance which gives rise to 
suspicion as to the integrity of the party seeking the accommodation. It is a good 
deal better sometimes to lose a little money than for a credit men to reach that point 
of timidity that prevents him from taking on anything but gilt-edged loans. Lawyers’ 
bills are heavy, and collections of slow accounts are tedious, and no credit man 
relishes receiving a notice from the mercantile agency of the embarrassment of one 
of the bank’s borrowing clients; but, at the same time, he should not permit himself 
to be so contracted in his ideas as to exclude every risk that does not entirely re- 
commend itself to his judgment. 

There was great reluctance years ago on the part of corporations and individuals 
to make detailed exhibits of their affairs to their banks from year to year so as to 
enable such institutions to more ciosely inform themselves of their condition, but 
within recent years this custom has undergone a radical change, so that nowadays 
it is the exception, rather than the rule, for any firm, corporation or individual to 
decline to make a statement to the bank in a confidential way as a basis for credit. 
These statements are systematically filed and held sacred in the Credit Department. 
There is naturally a great temptation for a concern doing a large business and wishing 
a liberal line of credit to make the best possible showing, and the credit man must be 
quick in his analysis of statements to detect the weak spots of such an exhibit. He 
should also watch the transactions of the borrowing concerns that pass through the 
bank, and should determine the nature and the volume of deposits, at well as carefully 
examine their vouchers to ascertain how the money borrowed is expended. Altogether 
he should have an intelligent run of their business so far as it applies to his bank. He 
must be conversant with the bill-book, and report to the bank’s executive having 
supervision of the Credit Department on frequent renewals which would indicate a 
tendency upon the part of the borrower to make the bank a partner in his business; 
that isto say, if the concern persistently renews its paper year in and year out, without 
variation, it is generally a sign of financial ill-health. It is an indication frequently that 
the concern is either doing too much business for its capital or that it is disintegrating. 
The rates paid by the borrower should also be carefully studied, and if the borrower 
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ibmits to any rate that is charged him, his account should be carefully looked into, 
s that might be a straw to indicate that the rate does not cut much of a figure so 
mg as he can secure the principal. 
When loans are constantly renewed in a bank for a long period of time, the bor- 
ver seems to get it into his head that he will never have to pay, and that he is doing 
e bank a favor if he pays the interest regulariy. It will save money for the bank if 
will at the earliest opportunity have such a borrower liquidate his indebtedness, and 
san up his line of accommodation at least once a year. The credit man must be a 
ident of business conditions. He must consult the trade papers to know of gen- 
il conditions of the market and the prosperity or adversity of the trades in which 
s bank is particularly interested as loaners of money. 
Obviously, if adverse conditions prevail in certain lines of trade, it would not be 
| or prudent for a bank to increase its lines of credit in that direction unless the 
ncerns to whom the money is loaned are good beyond peradventure. Certain lines 
{ credits are more hazardous naturally than others. Staple goods, such as food pro- 
ts, as carried by grocery and provision concerns, or staple drygoods, staple lines of 
irdware, and boots and shoes, are considered the safest, because there is in good 
nes and bad a fair demand to be supplied. On the other hand concerns dealing in 
xuries, such as jewelry, furs, perishable goods, fads and fancies, and the like, are 
subject to great changes in prices. When hard times come these trades are the first 
to feel it, and as a consequence concerns that are greatly extended are likely to go to 
the wall. It is also well for a credit man to scatter the bank’s risks in amounts, in 
cities and in trades, so that if a panic should come he will not be so heavily loaded 
vith one industry that his bank would be materially hurt. 

Che foundation of all credit is character. If a man’s character will not stand the 
est, he is unqualifiedly a poor credit risk ; but on the other hand, however good a 
man’s character may be, it will not pay his debts unless there is some capital and a 
fair measure of ability to supplement it. 

Benjamin Franklin says: ‘“ The most trifling actions that affect a man’s credit 
are to be regarded. The sound of your hammer at five in the morning or nine at 
night heard by a creditor makes him easy for six months longer; but if he sees you 
it a billiard-table or hears your voice at a tavern when you should be at work, he 
sends for his money the next day and demands it, before he can receive it, in a lump. 


It shows, besides, that you are mindful of what you owe; it makes you appear a care- 


ful as well as an honest man, and that still increases your credit.” 

The purchasing of commercial paper from brokers in the open market has come 
in these days to be a great business, and if these purchases are well and carefully 
selected they constitute one of the best liquid assets that a bank can acquire. Perhaps 
it would interest you to know a little about this business, and I will take a few mo- 
ments in passing to explain it. 

It is estimated that upwards of five hundred millions of dollars of commercial 
paper is sold in the course of a year by the note brokers of this city. It is customary 
for them to receive a commission of 4 of 1¢ brokerage, but in certain cases this com- 
mission is cut, and they make trades on a net basis; that is to say, they will take pa- 
per for say 5% net to the maker and take their chances of selling it in the market at a 
rate that would not only make the brokerage but a little additional profit as weil. To 
show you the practical operation of this business we will take a case for illustra- 
tion. A jobbing dry goods concern, we will say in a Western city, does an annual 
business of four or five millions of dollars. Certain inducements are offered by the 
parties from whom the concern buys for anticipation or discounting the payment of 
its bills before maturity. The concern’s banking facilities, based upon the balance car- 
ried, enable it to borrow a round amount of money, but the house finds that it can in 
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an easy money market with advantage place its paper through a broker at a lowe: 
rate of interest plus the commission, so the concern sends $100,000 to its broker 
New York. The broker has investigated the house’s credit, has satisfied himself that 
it is responsible and that he as a broker can with propriety offer the paper in thé 
market. The broker takes the notes, and if he is sufficiently well acquainted with the 
concern, will remit his check therefor, less brokerage, and he will take the notes, whic! 
are usually in denominations of $5,000 to $25,000, to the banks in New York or else- 
where, who, if they are not already acquainted with the risk, will look into it. If 
promises well, they will buy the notes on an option of a week or ten days; that is 
to say, the bank has the privilege within that period of still further investigating the 
risk, and at its expiration it may either decide to keep the paper or return it to the 
broker. At the time the note is delivered a cashier's check is issued by the purchas- 
ing bank for the proceeds, that is to say, for the amount of the note less the rate of 
discount to maturity. If the notes are returned by the bank because the investigation 
is unsatisfactory, the broker reimburses the bank with his check after making proper 
allowance to the bank for the time it has carried the obligation. The broker is re- 
sponsible for the genuineness of the notes, but, of course, not for their payment, which 
risk is assumed by the bank, in consideration of which they receive the rate of dis- 
count agreed upon. 

When the bank buys a note from the broker for investment the matter of investiga- 
tion of the merchant’s responsibility is turned over to the Credit Department with such 
instructions from the officer who has its administration principally in charge as may 
be necessary. The credit man sends for commercial agency reports, obtains a state- 
ment either direct or through the broker, and institutes an investigation to determine 
the general standing of the concern, its custom in meeting its obligations, the reliability 
of its statement, the personal character and habits of those who have its management 
in hand. This information is reduced to writing, and when it is in shape and the 
option is about to expire, it is submitted in this form to an officer who decides for the 
bank whether or not it is to be retained. 

The note brokerage business in New York has, as stated, greatly increased within 
recent years, and the most prominent firms here have established offices in the principal 
cities of the West, who, because of the country’s unprecedented prosperity, are now 
competing with the East in all lines of legitimate investment. 

A bank rarely makes loans for more than six months, and as its deposits are pay- 
able on demand (except in the case of time certificates of deposit) it must always 
hold itself in a position where it can recoup and keep its reserve of 25 % intact. The 
first line of reserve is naturally cash, the second, quick demand loans ; third, commer- 
cial paper and time loans; fourth, customers loans and discounts. Commercial paper 
bought in a market is a quick asset, for the reason that when it matures there is no 
obligation on the part of the bank holding it to renew it, and the maker must either 
pay the note or allow it to beeome dishonored, in which case, unless he can make 
some quick arrangement to tide him over, he must fail. It is quite different in the 
case of a note discounted for a customer, who, because of the fact that he carries an 
account. with the bank, feels that he is entitled to consideration, provided his financial 
condition is as good if not better, than it was when the loan was made. 

The credit man must be indefatigable. He must always be on the alert, and 
must have his ears and eyes open to absorb information either of a favorable or un- 
favorable nature that will benefit or protect his institution. The favorable information, 
if reliable, will naturally take care of itself, and will work no injurious results; but the 
principal point that the credit man should be on the lookout for is the possession of 
information that would tend to affect unfavorably the credit of the dealer with the 
bank. It greatly assists the Credit Department of a bank if the dealer who borrows 
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s money will, at certain periods of the year, have his books of account examined and 
dited by competent experts, and be able to present a certificate to that effect. This 
ictice is becoming more and more the rule in business, and will, I feel assured, 
ne into more general favor in the future. 

In the general course of business the credit man naturally has his periods of 

ety and depression, especially when one of his previously believed choice risks 

pens to come suddenly to financial grief without warning ; but, on the other hand, 

experiences times of gratification and pardonable elation when he finds that he has 

ed his bank a loss of reporting adversely on a concern which indulged in unbusiness- 

practices, was tardy in meeting its obligations, and was altogether a risk that 
hould not be assumed by his institution. 

On the general broad question I am sure that we all want to be credit menin our 
spective institutions whether or no we are in the Credit Department; that is, we want 
do creditable work with no embarrassing entries against us in the debit column. 

it every One present may be a “credit man”’ in this sense is my most earnest wish. 


THE COLUMBIA TRUST COMPANY, NEW YORK. 


rhe Columbia Trust Company is making a strong feature in its Bond Depart- 
t in the certification of Municipal Bond issues, which enables municipalities to 
e their bonds at a much higher rate than they can without this method of pro- 
tion. 
lo explain this system of safe-guarding, we append herewith “twelve things 
rth remembering,” which this company has recently issued: 
1. That municipalities cannot afford to allow any opportunity for accidental or 
dulent duplication of their bonds. 
2. That in the issue of municipal bonds experienced supervision is essential. 
3. That officers of the Trust Company responsible for the genuineness of the 
ids should in person supervise the details of their preparation and issue. 
4. That the Trust Company should absolutely own the steel plates employed. 
5. That the steel engraving should be wholly from original designs owned by the 
rust Company, and should be of a character most difficult and costly to reproduce. 
6. That the watermarked paper employed should be so safe guarded that it can- 
be used for other purposes. 
7. That a single extra uncancelled blank bond should never leave the engravers’ 
nds, 
8. That the advice of men who for many years have made a business of issuing 
nds is of value. 
9 That conscientious attention to all of the details of the issue is worth while. 
10. That the Columbia Trust Company when certifying your bonds is vitally in- 
erested in securing for them a satisfactory price. 
11. That the Bond Department of the Columbia Trust Company is managed by 
fficers of the Company who for years have made a study of methods of issue 


and have made a practical application of their experience in the inauguration of a 
system which affords the most perfect physical protection against the possibility of 


luplication. 
12. That any method of issue not embracing the safeguards above outlined does 
not afford adequate protection against forgery. 
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THE BOSTON CLEARING HOUSE. 


N March 29, the Boston Clearing House completed its first half-century. On 

date, the Clearing House caused to be published the following memento, cor 
ing of extracts from the records, incidents, facts, and figures in its history. 

The Boston Clearing House Asscciation to-day completes fifty years of its 
ence. In view of this occasion the following items have been selected from thx 
cords and arranged to afford a resume of the first half-century of its existence. 

The first meeting of the Association was held on September 26, 1855, atthe M 
chants Bank, at which time Mr. Franklin Haven was chosen President and M 
William Thomas, Secretary. 

“On January 1, 1856, the following were selected and recommended as suita 
persons for the several officers provided for by the Articles of Association”: Cha 
man, Franklin Haven, Merchants Bank; Secretary, William Thomas, Webster Bat 
Clearing House Committee—Andrew F. Hall, Tremont Bank; Waldo Flint, Eae 
Bank; Thomas Lamb, New England Bank; A. D. Hodges, Washington Ban} 
Bb. E. Bates, Bank of Commerce. 

The Boston Clearing House cpened for business on March 29, 1856, with M 
Henry B. Groves, Manager. The following twenty-nine banks were represented 
Massachusetts, (2) Union, (3) Boston, (4) State, (5) New England, (6) Tremont, 
Columbian, (8) Eagle, (9) City, (10) Washington, (11) North, (12) Atlantic, (13) Mer- 
chants, (14) Traders, (15) Hamilton, (16) Market, (17) Granite, (18) Atlas, (19) Shos 
and Leather, (20) Shawmut, (21) Exchange, (22) Bank of Commerce, (23) Bank of 
No. America, (24) Faneuil Hall, (25) Webster, (26) Eliot, (27) Howard Banking Co 
(28) Suffolk, (29) Blackstone. Other banks followed, until the membership reached 
its highest limit of fifty-four banks in September, 1888. 

The exchanges for the first day were $2,780,000, with balances $384,000; and fo 
the first year the exchanges were $1,415,923,239. In 1905 they were $7,655,225,997 
The smallest exchanges were on May 27, 1862, $1,377,917; the largest exchanges 
were on May I1, 1904, $47,074,293. 

May 19, 1866. The National City Bank settled without balance. They brought 
in $123,617.37, and carried out $123,617.37, this being the only case on record. 

October 27, 1891. Continental National Bank gained 28 cents. 

February 13, 1896. Faneuil Hall National Bank lost 27 cents. 

July 1, 1905. National Shawmut Bank brought in $12,332,505.01. Largest gain, 
$4,088, 1 34.09. 

July 3, 1905. National Shawmut Bank brought in $8,772,799.24. Largest loss, 
$4.384,525.96. 

February 1, 189 An old-fashioned snowstorm. Everything blocked. Clearings 
made at 11.40 a. m.; settled at 12.50 p. m.; balances paid in at 1.15 p. m., and paid 
out at 2.40 p.m. Some cashiers settled, and others delivered packages. Alithe banks 
were represented. 

During the suspension of specie payments in the year 1857, it was voted to ac- 
cept bills of the banks in settlement of balances, not exceeding 5 per cent. of the 
capital of each bank,—one day’s interest to be charged on balances paid in such 
manner, to be paid by the Manager to the credit banks. This continued until Janu- 
ary, 1858, when specie was demanded, and such payments resumed. 

In the year 1859 Messrs. Franklin Haven and William Thomas resigned from 





THE BOSTON CLEARING HOUSE. 315 


e offices of Chairman and Secretary, and were succeeded by Mr. Daniel Denny of 
e Hamilton Bank and Mr. Charles G. Nazro of the North Bank, respectively. 
April 4, 1862. The Bank of Mutual Redemption withdrew from the Association 
the request of members,—the said bank having tendered United States Treasury 
‘otesin payment of its balance to the amount of $40,000, which was refused. Re- 
mitted January 16, 1863, under the rules. 

May 7, 1862. The Suffolk bank withdrew Was re-admitted November 17 of 
same year. In this case they declined to settle for “Foreign Money” through the 
aring House and proposed to pay in ‘*‘Demand Notes,” which the Association had 

ted should not be received on deposit by any member. 

April 13, 1869. Mr. H. B. Groves succeeded Mr. Charles G. Nazro as Secretary. 

April, 1871. Mr. James H. Beal was elected Chairman. 

April, 1877. Mr. N. G. Snelling succeeded Mr. H. B. Groves (deceased) as 

lanager and Secretary. 

April, 1888. Mr. James H. Beal resigned as Chairman and was succeeded by 

Mr. George Ripley. 
April 9, 1900. Mr. N. G. Snelling resigned as manager and was succeeded by 
‘ir. Charles A. Ruggles. 
April, 1902. Mr. George Ripley resigned and was succeeded by Mr. Franklin 
Haven. 
April 24, 1893. Ata special meeting of the Clearing House Association the fol- 
wing resolution was passed: ‘The Associated Banks of Boston, relying upon the 
ibility and the determination of the government to maintain gold payments, hereby 
ider to the Secretary of the Treasury one half of the gold reserve held by them, 
1 exchange for legal-tender notes, and the Clearing House Committee is directed to 
irry out the terms of this resolution.”’ The result of this resolution was that about 
$4,000,000 was deposited with the Sub-Treasury. 
June 26, 1893. Ata special meeting the Association appointed a committee of 


six gentlemen: Mr. Geors 


ge Ripley as Chairman, and Messrs. F. Haven, Jr., Phineas 


om 
Pierce, John Carr, T. P. Beal and I. T. Burr, with full powers to issue loan certificates ; 


e first issue was June 27 and the last issue was August 23. Certificates were is- 


sued to the amount of $11,695,000 and carried interest at the rate of 7 3-10 per cent. 


Money ranged from 7 3-10 per cent. to 8 per cent. from June 27 to September 


20. 
Currency and New York funds were also scarce, the former commanding $5 to $40 
yer thousand, premium; gold, $7.50 to $10, and silver dollars, $7.50 per thousand. Also 
n 1891, $5,600,000 loan certificates were issued. 

April 11, 1898, Messrs. George Ripley, F. B. Searsand D. B. Hallett were elected 

1 com mittee to supervise the issuing of Clearing House gold certificates and to 

ave charge of receiving the gold at the depository. 

April 25, 1898. The first gold certificates were issued. At present there are 
ibout $3,000,000 outstanding. 

June 8, 1899. A department was opened for the collection of checks onthe New 
England banks. The clearings for the first year were $344,091,965. The Clearings 
for 1905 were $595,133,684. 

March 1, 1904. The Assistant Treasurer of the United States was admitted as 
i member. 

The year 1890. Fifty-four banks had a capital of $51,400,000, and deposits 
amounting to $127,459,900. 

The year 1906. Twenty-two banks had a capital of $26,650,000, and deposits 
amounting to $218,265,000. 

Mr. James H. Beal, Chairman of the Association for seventeen years, was Presi- 
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dent of the Second National Bank from 1857 to 1888, and was succeeded by his 
Mr. Thomas P. Beal. 

Mr, Franklin Haven, first Chairman of the Association, was President of 
Merchants National Bank from 1837 to 1884, and was succeeded by his sor 
Franklin Haven, who is the present Chairman of the Association. 

Mr. T. G. Hiler has been connected with the Faneuil Hall National Bank s 
1851, being their Cashier for thirty years. 

Mr. Benjamin Pratt Hollis, now connected with the First National Bank, er 
the service of the Shoe and Leather Dealers Bank in August, 1857. 

Mr. Jesse Osborne has been an employee of the National Shawmut Bank 
more than fifty years 

The total transaction of the City and Foreign departments since organizatio 
$200, 520,77 3,029. 

In 1873 there were but two trust companies with a capital of $600,000, only 
of them being a bank of deposit, and that had a deposit of $600,000. 

Chere are at present nineteen trust companies, having a capital of $12,000,0 
ind deposits of $148,000,000. 

The first printed statement, issued in 1860, showed there were forty members 
that time, having a capital of $36,581,700, and deposits of $30,926,000, 

The Clearing House has been located only on State Street—No. 65 for twer 
five years; No. 66 for twenty years; and it present location, No. 84. 

rhe present officers of the Association are as follows: # 

Presidené, Franklin Haven, President Merchants National Bank. 

Secretary, Arthur W. Newall, President Fourth National Bank. 7 

Clearing House Committee—Chairman, Charles A. Vialle, President Nation 
Bank of the Republic ; Alfred L. Ripley, Vice-President State National Bank; Dat 





G. Wing, president First National Bank ; James P. Stearns, President National Shaw 
mut Bank. 


Manager—Charles A. Ruggles. (4 


CONCERNING MONEY ORDERS. 


A pair of bushy whiskers shoved themselves into the money order window and 
the voice behind the whiskers said : 

“Gif me a money orter.” 

The clerk shoved him out a blank application. When it came back, filled out 
the clerk said: “ Here, this isn’t right. It’s for Dresden, Germany, and you’ve got 
it on a domestic blank. You want a foreign blank.” 

“Well!” said the voice behind the whiskers, “* Vy didn’t you gif me a foreign blank ?”’ 

“Why din’t you ask for one ? 

‘Mein gootness,” said the voice behind the whiskers, ‘Do I look like I vanted a 
domestic blank ?”°—.V. YV. Sw. 


THE EARNING POWER OF RAILROADS. 
BY FLOYD W. MUNDY. 

The important statistics pertaining to the earnings, capitalization, etc., of rail- 
roads contained in the book called, ‘The Earning Power of Railroads,” will, no doubt, * 
prove of much value to all investors in railroad securities. The book is thorough and 
comprehensive, and should be very helpful to those who are searching for such infor- 


mation. 
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Department of Practical Banking. 


DEPARTMENTAL METHODS OF BANKS AND TRUST 
COMPANIES. 


AN ADDRESS BY J]. EDWARD WEEKS, BEFORE NEW YORK CHAPTER, 


| \M asked to give a comparative discussion of departmental methods as utilized 
yy banks and trust companies. 
The principles of banking are the same all over the country and in New York City 
re is perhaps less difference in the methods used in its transaction than elsewhere. 
Che bank has always been regarded as the financial adviser of mankind, recom- 
nding the policies to be pursued by its customers. 
The trust company is all the bank can be, and, in addition, acts as trustee, trans- 
agent, registrar and fiscal agent for corporations, cities, counties and states; and as 
‘utor, administrator, guardian and trustee for individuals; executes orders for the 
chase or sale of securities; takes entire charge of real estate and personal property ; 


nds to the proper certification of municipal bonds. But it cannot discount paper, 





7 : circulations or certify checks. Hence, you will see that the trust company is the 
Ee orate representative of its patrons making their investments, collecting the result- 
ty 1g revenues, caring for property and person of incempetents, and, while holding the 
iy rincipal for investment, pays a fair rate of interest on it, thus saving a loss which is 
5 ften entailed while investing or reinvesting funds. 

By The bank can only recommend, while the trust company ac/s for its customers. 


\nother interesting difference not generally noted by most bank clerks is that na- 

tional and state banks have a double liability clause affecting stockholders, while trust 
mpanies are organized with but a single liability for the stockholder, that of his 

riginal investment, though for the safeguarding of the creditor's interest the di- 
tors are liable for any shortage. 

From the view point of one looking for advancement, the trust company offers 
oader opportunities, for, in a bank whose possibilities of rapid development are at 
st only remote, a man often splendidly equipped finds himself anchored for long 

years without so much as a glimpse of a new position to encourage him. 

In the trust companies the growth and development has not been attained, and 
unnot be for a long time, which means that many new opportunities will constantly 
ffer. Frequently with such rapidity are these openings made that a man hardly has 
me to thoroughly master the details of one position before he is called on to take 


charge of another. One has only to stop and consider the exceptional growth of the 


bas 


trust companies (which has only been made possible by reason of their response to 

sublic demand) to be impressed with the force of this remark. All these changes 
ire bound to force many men into many positions, and, often, in very short time, as 
compared to commercial banks. 

But one word of encouragement for those who climb slowly. The more time 
taken to intelligently master the routine, the more you will have to enjoy the panoramic 
changes of trust company service, instead of having to work like ‘‘all possessed” to 
‘make good” when your turn comes. 

One familiar with the first tellers department, which, in commercial banks, enjoy 
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the benefits of the Clearing House, cannot readily appreciate the worry that is 
tailed upon most trust company tellers, for, with the able system of handling 
ever-increasing volume of checks by an independent check department, the 
mercial teller is relieved of all worry incidental to all payments, except his win 
trade. 

With the trust company this is all changed. From 9g to 3 every bank in tow: 
sending its available messengers with all the checks they can find. Then, after 
teller has received these, and proved the lists, in runs another irrepressible A. D 
boy, hired specially, who heralds his arrival with: ‘‘Hey, there! add this here c 
to our other list; and get a move on, too,”’ 

The teller passes signature, dates, stop payments, filling, etc., while kee 
down his cash line; passes checks on to a clerk for examination of endorsements 
bank stamps; then to the book-keepers for sorting and listing in debit books, etc. 

After all checks in a certain lot are posted by the book-keepers, checks in | 
ment are drawn, and the teller again has to stop to sign them and pass them on 
another officer for his counter-signature. During all this time the important factot 
of the commercial bank is standing outside the window advising the trust compar 
in general how best to facilitate their work. 

There is no need to refer to the possibility of a book-keeper, who thus receiv 
his checks on the installment plan, to err in his judgment of a balance occasional] 
and then there is a race to notify the customer by wire to make good, or, that failing 
to stop and cancel the first check, draw another, and send back the cause of all tt 
trouble. The commercial bank has the advantage in this respect, that the entire bu 
of its work reaches them at one time, and so can be handled with a systemat 
thoroughness, which reduces the possibility of error toa minimum, and relieves the 
clerks of the tremendous nervous strain which is the source of much risk to the bank. 

Again, by reason of the one daily settlement, regardless of contingent claims 
there is no need to constantly watch balances on account of reserve requirements, etc. 

A plan could be devised affecting banks and trust companies, facilitating th: 
work of both, based upon the clearing house rule allowing claims at any time prio! 
to 3 o'clock on date of clearing, whereby the trust companies would at once give a 
check in payment of amount claimed and be allowed to return items for cause befor: 
an agreed time. Granting the commercial teller this advantage, the trust company’s 
second teller has the reverse advantage. In the former institution the deposit tickets 
are checked so as to indicate clearing house, cash, country or city collection items, 
and then the checks are separated for clearing house. 

Trust company tellers describe tickets so as to indicate paying bank, pass 
them to the clerks, who machine them into duplicate bank deposits, where the checks 
generally appear in the same order in which they were originally deposited. The 
duplicate bank lists are so marked as to show exactly what banks are drawn on. This 
system is of great assistance in case of a “check off,” as it affords a clean and 
absolute check on each ticket, and leaving no guess work to be discounted. 

Then, again, on the question of exchange charges, the trust company may use 
such discretion as its judgment dictates, often adjusting the expense in the interest 
account, as the customer frequently prefers that to a regular exchange charge, 
thus being free to accord truer banking courtesies, eliminating the temptation to charge 
a certain fee in accordance with the rule, and then allow a countercharge of like amount 
to offset it. 

Some of my hearers are doubtless remarking that the trust companies are wel- 
come to all the foreign business they desire—that at best it is but an expensive ad- 
vertisement. But, on the other hand, commercial banks have not grown so important 
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that they can ignore the reciprocal features. We are not in business simply to take 
yur pick of the large dividend-paying items and to pass all others by. 

Banks and trust companies have to do their share toward the ultimate develop- 
ment of all branches of the banking business. 

Banks are crying out against trust companies, and then, by an arbitrary exchange 
ule, they simply hand over large volumes of business that might still be theirs but 
for this iron-clad rule; and their rivals take this class of business, sometimes being 
satisfied to charge the expense of handling to the advertising account, relying on the 
business it attracts to pay for it in turn, or, as most companies do, charge full clearing 
ouse rates, but exercising a wide discretion in the application of those charges. 

The system in vogue in several large banks of subdividing the work in the tel- 
er’s cage into departments corresponding with the divisions of accounts on the ledgers 
ould be used to decided advantage in most of the large trust companies. 

There is no need for the note-teller’s department in most trust companies, as the 

few collection notes, etc., handled can be cared for by the receiving teller, and the notes 


ought by the trust company as investments are usually collected by the Loan De- 
partment 


Likewise the City Collection Department is generally missing save in the largest 


ompanies with extensive coupon collections, and then it is organized only for a few 
weeks during the rush of the coupon season. It is certainly interesting to note the 
leasure commercial banks take vieing with each other in affording trust com- 
yanies the most up-to-date plants for handling this part of their work. 

As for the Loan, Foreign Exchange, Coupon-paying and Corresponding desks of 
yoth institutions, there is little to be said owing to their similarity. 

The Credit and Statistical Departments, as separate and complete branches of a 
yank’s work, are not met with generally in trust companies, though the time is not 
far distant when they, too, will find such a department thoroughly organized under 
the supervision of a competent credit man of inestimable value. 

The Bookkeeper’s Department shows the wear and tear of both classes of in- 
stitutions. Here you find one of the causes of contention; the interest problem—trust 
companies pay better interest because of their opportunities—but the real trouble is 
that both classes pay too much on commercial business. 

Now, I am treading on dangerous ground, doubtless. I am accused of wanting 
still more business for the tiust company on the one hand, and on the other of cater- 
ng to the banks, but as both are now paying 2 and 2%, and sometimes higher, on 
this class of business, it is but natural that both must feel the drag 

If two of our best national banks in this city can successfully do business and 
pay no interest on any of their large deposit line, surely others can too. Trust com- 
panies would soon cease paying on commercial accounts, I believe, if banks generally 
followed this rule. 

Idle or reserve money and.small savings accounts are entitled to interest, for their 
owners otherwise gain no benefit from it. But money in active circulation, which is 
earning for its owners in business projects, should be interest free so far as bankers 
are concerned. 

Branch banking, which in one phase is but an elaborate system of bookkeeping, 
is noted here only to refer to the system, in vogue in two or more trust companies, of 
having all the book-keeping done in one office; all credits and checks from all branches 
being each day sent to the main book-keeping department, and all payments on, or de- 
posits for, any account in any branch being made at the main office at the pleasure 
of the public, and the necessary detail being handled over the telantograph or telephone, 
preferably the former, as it affords a fac simile record in writing. 

This idea is somewhat unique, and, while it interests, it is frequently the source of 
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much annoyance to the depositor by reason of the apparently unnecessary delays 
him, and has the tendency to belittle the clerks of the branch who seem “‘but jacks 01 
the end of the wire worked from the other end.” 

In the preparation of this paper I have had the pleasant opportunity of consulting 
with heads of departments in several institutions, and in the trust companies [ ha 
frequently met with replies to queries as to policy: ‘* Why, we simply deposit thos 
items in our banks; we need nothing more complex than a deposit ticket.” 

This reminds me of another tale of banking simplicity. A New York messenger 
was sent out of town to collect a special item, and finding the bank his item was 
drawn on closed, he follows the directions on the door and finds the cashier out ir 
the fields getting in his hay. The cashier pays the draft out of the bank’s available 
cash reserve carried in his pockets, with the remark: ‘*Can’t let the hay wait these 
days; don’t have business enough at the bank."’ Now they have organized a trust 
company in that town, to supply the bank with more work, and to complicate thos« 
simple reserve requirements. 

This policy of expecting others to do all your work will soon be changed. It is 
even now being changed slowly, for the experimental stage is past, the age of youth- 
fulness of thetrust companies with their wonderful growth is being rapidly encompass- 
ed, and the period of steadier and wider influence exerted through the possibilities of 
branch banking with all its manifold benefits to the community at large is drawing 
closer. 

In spite of a strong conservatism, drilled into me by years of splendid training in 
a national bank, still I feel more optimistic than a friend who “feared the day would 
soon come when the very name of trust company would prove a synonym of trickery.” 

On the contrary, it is not altogether unlikely that these “Institutions of Interna- 
tional Influence” with their many advantages may not soon even under the able con- 
servatism of our foremost financiers, be organized into a national trust company 
system under the direct supervision of the Comptroller, allowed to discount paper, is- 
sue asset currency, and to maintain branches throughout the United States and by 
recognizing and exercising all their liberal privileges honestly, become the most bene- 
ficent and influential factor in the financial history of this country. 


REDEMPTION OF CURRENCY. 


At the regular March meeting of the Philadelphia Chapter, American Institute of 
Bank Clerks, Mr. James A. Sample, Chief, Division of Redemption, Treasury De- 
partment, Washington, D. C., delivered an address on “ Redemption of the United 
States and National Bank Currency.” Mr. Sample gave a brief description of the 
currency as now issued, showing amounts of each kind outstanding February Ist. 


1906, and indicating which are, and which are not, redeemable. He then referred to 
law of March 14th, 1900, establishing the gold standard, and brought out its effect 
on exchanges and redemptions. 

He then considered briefly the population of the United States and per capita cir- 
culation, passing on to the methods employed in the reception and handling of coins 
at Treasury and subtreasuries, indicating also how the gold coins are dishonestly 
reduced in value; and showing the different kinds of counterfeits of silver and minor 
coins, and the methods of handling same. 

Continuing, Mr. Sample gave the regulations of the Department governing re- 
demption and exchange of currency, describing the manner of handling paper cur- 
rency of the United States in the Redemption Division, from its receipt to its final 
destruction, and enlivening the talk by incidents and anecdotes in connection with the 
work of that division. 

He then described the National Bank Redemption Agency and its methods, 
covering completely this branch of the Treasury work, 
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Delivered before New York Chapter by Thomas B. Paton, 
of the New York Bar. 


Lecture VI. Negotiable Instruments. 


WHAT IS A NEGOTIABLE INSTRUMENT ? 
THE NEGOTIABLE INSTRUMENTS LAw. 
CREATION OF NEGOTIABLE INSTRUMENTS. 
CONSIDERATION. 

NEGOTIATION, 

HOLDER'S RIGHTS. 

LIABILITY OF PARTIES. 

PAYMENT OR REDEMPTION. 

BILLS OF EXCHANGE. 

PROMISSORY NOTES AND CHECKS. 


\ JE have taken a brief survey of parties to commercial transactions in their various 


characters and relations, and we have in the future to consider the subjects of 
commercial contracts and the particular kinds of contracts which are made in the 
world of business. This evening we are to consider negotiable instruments, negotia- 
le contracts for the payment of money, so largely used in business operations. 
These instruments you are handling every day, and doubtless have already learned 
much concerning their legal nature and effect. 
WHAT IS A NEGOTIABLE INSTRUMENT + 
You may say it is a written contract, order or promise for the payment of money. 
Yes; but it is something more than this. A contract for the payment of money is 
not necessarily negotiable. A may order B to pay C $1,000 out of the proceeds of a 
certain sale; and there may be no proceeds or insufficient proceeds to pay the $1,000. 
Chat would be an order to pay money, but it would not be a negotiable order because 
of the uncertainty as to the fund out of which payment is ordered made. To con- 
stitute a negotiable instrument the order or promise to pay money must be absolutely 
certain of fulfillment in all respects so far as its face indicates. The fundamental 
idea is certainty; that is to say, the parties who are to pay and to receive payment 
must be certain, the amount to be paid must be certain and it must be money, the 
promise or order to pay must be in writing and signed and must be absolute and 
unconditional—in other words certain, and the time when the money is to be paid 
must be certain, With all this, there is one further requisite. A may sign a note: 
‘I promise to pay B $100 thirty days after date.’’ Here there are certain parties, a 
certain amount, a certain time, a certain written promise, nothing unconditional about 
it, signed by A. And yet such an instrument will not be negotiable because it lacks 
words indicating the intent of the maker that it shall be negotiable. No man is 
obliged to put forth a negotiable instrument unless he so chooses; an instrument can- 
not be made negotiable by law without the consent of the maker. So, to make this 
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instrument negotiable, A would have to write his promise to pay to the order of B, 
to B or order, the word “order” indicating his intent that the instrument may 
negotiated by B and the law giving the instrument such negotiable quality when 
made payable to order or to bearer. Section 20 of the Negotiable Instruments | 
contains all the requirements of a negotiable instrument. It provides: 


**An instrument to be negotiable must conform to the following requirements 
1. It must be in writing and signed by the maker or drawer. 
Must contain an unconditional promise or order to pay a sum certainin mon« 
Must be payable on demand, or at a fixed or determinable future time. 
Must be payable to order or to bearer; and 
Where the instrument is addressed to a drawee, he must be named or oth: 
wise indicated therein with reasonable certainty.” 


The original negotiable instrument was the foreign bill of exchange. Subs 
quently negotiability was conferred upon inland bills of exchange and promisso: 
notes, and later still upon bank checks. A bank check is a bill of exchange restricte: 
to the two particulars that the drawee must be a bank or banker and the time of pay- 
ment must be demand. In New York and many other states the Negotiable In- 
struments Law simplifies, in statutory form, the rules of the law merchant governing 
negotiable instruments and provides one uniform rule in place of the conflicting rules 
formerly prevailing in different states. In any case not provided for in the Negotiabl: 
Instruments Law the rules of the law merchant govern. 

THE NEGOTIABLE INSTRUMENTS LAW. 

To go into the full detail of all the provisions of the Negotiable Instruments Law 
would take not one, but many, sessions. The most that can be done in the short 
space of a single evening is a mere skim over some of its principal provisions. At the 
outset it may be well to consider the /7mztatzons of the law. There are many forms 
of documentary security dealt in by banks to which it does,not apply. Certificates of 
stock, bills of lading, and securities of like nature, although they represent property 
values, do not call for the payment of money and are not negotiable within the mean- 
ing of the act. The law applies fo .Vegotéable Instruments only. The rules of law 
governing non-negotiable securities must still be sought for in the decisions of the 
courts. It is further to be observed that the law does not provide a//the rules for the 
government of negotiable instruments. Section 7 states that ‘in any case not pro- 
vided for in this act the rules of the law merchant shall govern.’” While the act gives 
the main general provisions governing bills and notes, there are many matters of 
detail left unprovided for which are still governed by the rules of the law merchant. 

The Negotiable Instruments Law, as enacted in New York, is divided into nine- 
teen articles and contains 199 sections. The first article is devoted to general pro- 
visions applicable to the whole act. It embraces definitions and meanings of terms 
and certain other general rules to be observed in construing the act. 

CREATION OF NEGOTIABLE INSTRUMENTS. 

The second article deals with the important subject of the creation of negotiable 
instruments. It contains the provisions which govern their form and the interpreta- 
tion of their language. The requisites of negotiability, which I have already pointed 
out, are contained in this article. The first requisite is that the instrument must be 
in writing and signed by the maker or drawer. Writing includes print. There is no 
requirement that the writing shall be with ink. By the law merchant the writing may 
be in pencil. But although pencil is legal, I doubt very much whether many of you 
would pay a check written with lead pencil, or discount a note so written, for the 
opportunity of alteration is too great. 

The second requirement of negotiability is that the instrument must contain an 
unconditional promise or order to pay a sum certain in money. Each of these words has 
a weighty meaning. The reason that the promise or order must be unconditional is 
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readily seen. To circulate in place of money, the instrument must be absolutely pay- 
able at its face amount, for no one would take it in payment of a debt, or for value 
given, if the promise or order was coupled with any cond7tion which might defeat its 
full payment, and render uncertain what, if any, amount was to be received thereon. 
The necessity that the amount payable must also be a sum certain is also apparent, 
for if the amount payable was wacertazn the instrument would be unfitted to circulate 
in place of money. The mere addition of the words “ with interest” does not make 
the amount payable uncertain, for interest can be calculated or ascertained with cer- 
tainty. Sometimes instruments are drawn promising to pay the amount “with ex- 
hange”’ or with costs of collection or an attorney's fee, in case payment is not made 
at maturity. There has been a conflict of view between the courts of different states 
is to whether such provisions affected the certainty of the amount, but this is now 
specifically settled by the Negotiable Instruments Law which provides that such 
clauses do not make the amount uncertain. Then, the unconditional promise or order 
must be to pay the sum certain 77 money. Probably the majority of negotiable in- 
struments executed at the present day merely provide for payment in money ; in other 
words, payment of so many dollars. But it has been frequent in the past and the 
practice to a certain extent now prevails, to provide in commercial instruments for 
payment in some farticular kind of money, as there are and have been several 
varieties current in the United States. Now there has been a conflict of judicial de- 
cision in the courts throughout the country with reference to the effect of such pro- 
visions for payment in a particular kind of money upon the negotiability of the in- 
strument containing them. ‘The Negotiable Instruments Law largely clears up this 
contlict in states where it has been enacted by declaring that negotiability is not de- 
stroyed by a provision which designates a particular kind of current money in which 
payment is to be made. 

The third requirement of negotiability is that the instrument must be payable on 
demand or at a fixed or determinable future time. This requirement relates to the 
/7me When the promise or order must be performed. //’/ex an instrument is to be 
deemed as payable on demand and wat const/tutes a determinable future time are 
particularly detined in the act. It covers the terms, as to time of payment, of all the 
various negotiable instruments used in commerce. 

A further requirement is that the instrument must be payable to order or to 
bearer. The words “order” or ‘bearer’ are words indicating the negotiability of the 
nstrument and unless it contains such words it is not negotiable. If a man should 
make an instrument reading ‘one month after date I promise to pay B $100,” but 
should omit the words of negotiability, the writing would not be a negotiable promis- 
sory note. Unless he dedicates the instrument to commerce by making it payable to 
bearer or to order, it is merely his written contract, nothing more ; and the quality of 
negotiability cannot be forced upon his paper without his authority or consent. Under 
the /aw merchant it was not essential that the instrument should be in terms payable 
“to order” or “‘to bearer.” Any other equivalent expressions demonstrating the in- 
tention to make it negotiable were deemed of equal force. Instruments payable to a 
certain person “‘or assigns” or to “A or holder” have been held negotiable by the 
courts. It was said in one case: “Order or bearer are convenient and expressive, but 
clearly not the only words which will communicate the quality of negotiability. Words 
in a bill from which it can be inferred that the person making it intended it to be ne- 
gotiable will give it a transferable quality against that person.” The important ques- 
tion now arises, when the Negotiable Instruments Law positively enacts that, to be 
negotiable, the instrument ‘‘must be payable to order or to bearer” is it the intention 
of the law to require these precise words as an essential to negotiability, or will 
equivalent expressions, demonstrating the maker's intention to make the instrument 





324 THE BANKING LAW JOURNAL. 


negotiable, be sufficient ? Section 29 of the Act provides : “ The instrument need 
not follow the language of this act, but any terms are sufficient which clearly indicat 
an intention to conform to the requirements hereof.” In view of this it would seen 
that equivalent expressions would be sufficient; yet a mistaken judgment upon this 
point might have far-reaching consequences and should not be formed without the 
most careful consideration, so probably the safer course would be to act on the as- 
sumption that the precise words “order or bearer” are essential to negotiability. 

The final requisite of negotiability stated in the act is that, where the instrumen 
is addressed to a drawee, he must be named or otherwise indicated therein with rea- 
sonable certainty. This requirement embodies the rule of the law merchant requiring 
certainty as to the drawee of a billof exchange. It was once heldin an early Englis! 
case that it was not necessary that a bill should have a drawee; but this doctrine has 
long since been repudiated and the drawee is one of the essential features of a bill of 
exchange. In one of the decided cases where a bill without a drawee was sued upon 
the court said: “For want of a drawee it is incomplete as a bill of exchange; and for 
want of a promise, it appears to us incomplete as a note.” 

I have now referred to all the requirements provided by the Act to form a com- 
plete negotiable instrument. These requirements are amplified by other provisions 
defining them more in detail. These requirements observed, we have a negotiable 
instrument, complete in form, requiring only delivery for its absolute completeness. 
The fundamental idea underlying these general requirements you will observe is ce7- 
tainty. Certainty that the holder will get the money which the instrument represents, 
according to its terms. The parties who are to fay and who are to recezve payment 
are certain ; the amount to be paid must be certain, and it must be money; the prom- 
ise or order to pay must be absolute and unconditional,—in other words, certain ; and 
the ¢2me when the money is to be paid, must be certain. In addition, the instrument 
must contain words of negotiability, indicating the intent of its creator that it shall be 
usedas negotiable paper, having which character the full amount, without offset or 
discount, will be certainly payable to any bona fide holder. 

There are certain other provisions in Article 2 which relate to the creation of the 
instrument, that I can only mention in the briefest way. We have seen what the in- 
strument mwzs¢ contain, These other things provide what it ay contain, what it 
must not contain and what it zeed not contain. 

An instrument must o/ contain an order or promise to do any act in addition to 
the payment of money. If it does, it is not negotiable. But there are certain provis- 
ions which it may contain and still be negotiable. It may contain a provision author- 
izinz the sale of collaterals or a confession of judgment if the instrument is not paid 
at maturity, or a provision waiving the benefit of any law intended for the advantage 
or protection of the maker or a provision giving the holder an election to require some- 
thing to be done instead of the payment of money, without affecting its negotiable 
character. Provisions of this kind are in aid of the payment of the instrument and in 
the interests of the holder; but, aside from these, there must be no order or promise 
to do any act in addition to the payment of money. The instrument may also bear 
a seal, and yet be negotiable, and, as I have already shown, it may designate a particu- 
lar kind of current money in which payment is to be made. 

Now, as to the things the instrument weed not contain. It need not be dated; 
of course a date is usual, but it is not a vital essential. Again, an instrument may 
be ante-dated or post-dated. Further, an instrument eed not express that it is given 
for value received. In the early English law it was necessary that a bill should 
express that value had been given for it, but this was when every bill represented the 
settlement of an actual trade debt. Later when it became customary and lawful to 
issue bills and notes for accommodation, and irrespective of whether or not value had 
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actually been given, the statement of these words was dispensed with, and the law 
raised a presumption of “value received,” which was conclusive against the debtor 
whenever the instrument was in the hands of a bona fide purchaser for value. 

Sometimes negotiable instruments are issued with blanks unfilled and some- 
times such incomplete instruments get out into the commercial world where there 
has been no delivery and no intention to issue them on the part of the maker. All 
these matters are regulated by Article 2 which we have been briefly reviewing; as is 
ilso the matter of forged signatures. 

CONSIDERATION. 


I now leave Article 2 witha negotiable instrument, complete in form, signed and 
delivered. The next thing is to inquire into the conséderatéon upon which it has 
een issued and upon which it is transferred. This is regulated by Article 3. Itis an 
elementary principle of the law of contracts that there must be a consideration to sup- 
port every contract—some benefit to the promisor or some loss to the promisee—and 
a promise made without consideration cannot be enforced. Ordinarily a man seeking 
to enforce a contract has to prove a consideration; but with Negotiable Instruments, 
the consideration is presumed and does not have to be proved. If there has been no 
ictual consideration, the burden is on the maker to himself prove this against the 
original taker to prevent his forcing its payment; but whenever the instrument has 
been transferred by the original taker to a holder in due course, the presumption that the 
maker has received a valuable consideration is conclusive. The maker cannot defeat 
ts payment by saying that the instrument was procured from him by fraud or without 
consideration. But the commercial purchaser of a negotiable instrument, to be in a 
position to enforce its payment of the maker, must /zmse/f have givena valuable con- 
sideration for it. This value need not alone be actual money which he has. given for 
the instrument; for if he has only taken it as security for a pre-existing debt, this will 
be sufficient. In this respect the Negotiable Instruments Law has changed what was 
formerly the law of New York State on this subject. To illustrate: A makes his 
promissory note to order of B, but B obtains the note from A by fraud, so that he 
himself could not make A pay it. Now B is indebted to his banker, and the banker 
is pressing him for payment. B says “I cannot pay, but I hold A’s note which is not 
yet due and this I will indorse over to you as security.” This is done. It was the 
former law of New York State that the bank could not collect this note from A; that 
a pre-existing debt could not constitute one a holder for value; but now, under the 
Negotiable Instruments Law an antecedent or pre-existing debt constitutes value, and 
the banker could enforce payment of the note by A, free from his defense of fraud. 
NEGOTIATION. 

Article 4 treats of the important subject of the negotiation of the instrument. 
There are two modes of transfer of negotiable instruments, by de/¢very alone, where 
the paper is payable to bearer, and by zzdorsement and delivery where it is payable to 
order. The whole subject of indorsement, in its variety of detail, is covered by 
Article 4. 

HOLDER'S RIGHTS. 

Following issse and negctiation, the next subject, in natural order, concerns the 
rights of a holder to whom a negotiable instrument has come, and the rules govern- 
ing this subject are provided in Article 5. What every holder of a negotiable in- 
strument desires, is full payment. Whether he has a right thereto, by reason of hav- 
ing taken the instrument under such circumstances as to constitute him a holder in 
due course, or whether payment can be defeated in his hands, is defined with particu- 
larity in the sections embraced in Article 5. The main essentials to constitute a 
man a holder in due course of a negotiable instrument, so that he can collect its full 
face, free from any defense, are that he must have acquired the instrument before it 
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was overdue and without notice that it had been previously dishonored, if such was 
the fact; that he must have taken it in good faith and for value; that at the time hx 
acquired it he had no notice of any infirmity in the instrument or defect in the title of 
the person negotiating it; and that the instrument acquired by him must have bee: 
complete and regular upon its face. In other words, to state his position in the 
terms of the law merchant, he must be a bona fide holder, for value, without 
notice: and being such he is entitled to payment of the full face amount at all events 
notwithstanding the instrument may, in the hands of any other holder, be non-payab! 


by reason of want of consideration, fraud or other matter of defense between the origina 
parties. 
LIABILITY OF PARTIES. 

The law thus far reviewed has related to the form and interpretation of negotiable 
instruments, their consideration, negotiation, and rights of the holder, and the next 
branch of the law is that which provides the liability of the various parties whos« 
names appear ontheinstrument. These parties—maker, drawer, acceptor or indorser 
—are responsible for payment to the payee or hdlder according to the various en- 
gagements which, as defined by the Act, they have undertaken to fulfill by placing 
their names upon and delivering the instrument. Article 6 regulates these responsi- 
bilities and liabilities in detail. 


PAYMENT OR REDEMPTION. 


The payment or redemption of a negotiable instrument at its maturity, when the 
purposes for which it was brought into existence have been served, is the fiza/ essen- 
¢éa/ in its history. Itis with this end in view that it is issued, negotiated from hand 
to hand, and value given for it by each successive taker. The contemplation of the 
parties is that this payment will be made by the Arzacépa/ debtor, or party primarily 
liable on the instrument ; and if this is done, then the matter is ended. But, unfortuna- 
tely, in numerous instances, the principal debtor, for one reason or another, defaults or 
fails to make payment, and then, where the instrument has passed through more than 
one hand, and has, in addition to a primary debtor, other parties—indorsers—second- 
arily liable thereon, as is most often the case, it becomes nécessary for the holder to 
look for payment to these other parties. But the liability of these other parties is not 
absolute. It is contingent and conditional upon due presentment for payment and 
notice to them of dishonor, and the holder, as a prerequisite to compelling payment 
by them, must have observed or complied with the requirements of the law govern- 
ing these matters. If the primary debtor was the only party liable in the case, no such 
requirements would be needed. But to hold the parties secondarily liable, such as 
drawer or indorsers, the law merchant has established certain requirements as to pre- 
sentment and concerning notice of dishonor, which are now crystallized into statute 
and embodied in articles 7 and 8 of the Negotiable Instruments Law. Complying 
with these requirements, or being excused therefrom in certain cases, the holder is in 
a position to enforce payment frorn the parties secondarily liable on the instrument 
which the principal debtor has failed to pay. 

I must make but the most cursory mention of the remaining provisions of the 
law. Article g covers the subject of the discharge of negotiable instruments and of 
the parties secondarily liable. 

BILLS OF EXCHANGE 

Following the provisions of the first nine articles, which apply to a// negotiable 
instruments, come a special set of provisions governing bills of exchange, defining their 
formandinterpretation,regulating the matter of presentment for acceptance, acceptance, 
payment and protest. An inland bill of exchange is a bill which is, oron its face pur- 
ports to be, both drawn and payable within the state. Any other bill is a foreign bill. 
Foreign bills of exchange differ from all other classes of negotiable instruments in the 
respect that when they are dishonored by non-acceptance or non-payment, protest is 
absolutely necessary to preserve the liability of the drawer and indorsers Other in- 
struments ay be protested for non-acceptance or non-payment as the case may be; 
but protest is not required except in the case of foreign bills. 


PROMISSORY NOTES AND CHECKS. 

Following the provisions as to bills of exchange, there are also a few special pro- 
visions made in the act with reference to promissory notes and to checks. Promis- 
sory notes and checks are, of course, governed by the general provisions of the act 
except in such particulars as they may be changed by these special provisions. 
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INQUIRIES AND CORRESPONDENCE. 


*HIS deparcment is carried on for the benefit of all subscribers, who are entitled 

to submit questions of general interest, and expect prompt and careful considera- 

yn thereof, without charge. The names and places of those submitting inquiries are 
lished, unless special request is made to the contrary. 


For unpublished replies. of a private nature, a reasonable charge is made. 


Bank Notaries in New Jersey, 


they own stock in the bank for which they act? Liability of the bank for their negligence and 
defaults, 


Editor Banking Law Journal: ENGLEWOOD, N. J., February 22, 1906. 
DEAR SIR :—At your convenience, will you kindly answer the following questions : 
1. (@) Can a Notary Public, who is an individual book-keeper in a national bank 
New Jersey, protesting notes, checks, etc., ew stock of the same bank ? 
(4) Can he be an officer and own stock of the same bank ? 
2. In case of negligence on the part of such a notary (a), and a suit for damages 
result, could the bank be held liable in any way? How about (4) ? 
3. What is the best notaries book (with all the forms) published ? 
4. A husband and wife, under the title of John Doe ov Mary Doe, open a joint 
account in a savings bank in New York, one in a savings bank in New Jersey, and one 
the savings department of a trust company in New Jersey. In the event of the death 
of either husband or wife (or any one of two persons having a joint account), can the 


egal proceedings ? NOTARY. 


Answer.—1. So far as we can ascertain, the question of competency 
of a notary, who is a stockholder in a bank, to take acknowledgments 
of mortgages made to the bank and to protest paper belonging to it, 
has not been passed upon judicially in the state of New Jersey. In 
the BankinGc Law Journat for October, 1905 (see page 759) we pub- 
lished an article in which was collected the decisions and the statutes 
of the different states upon this subject. A condition of conflict was 
shown, but the weight of authority was to the effect that a notary 
would not be disqualified from acting for his bank in the matter of 
taking acknowledgments or making protests where he was a mere of- 
ficer, but where he was a stockholder a majority of the courts held 
that his proprietary interest was such as to disqualify him from acting; 
especially with reference to acknowledgments, there being very few 
cases on the subject of protests. 

In New Jersey, therefore, the question is an open one. We do 
not think it would be safe for the notary to own stock in the bank, but 
he might be an officer, such as cashier, and make protests for the bank 
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or take acknowledgments of chattel mortgages made to it, with 
such acts being invalid. 

2. The courts of New Jersey have held that a bank which assun 
the duty of collecting agent is liable for negligence or default of 
notary with reference to the collection. In the case of Davey v. Jon: 
13 Vroom 28, a bank received a note for collection. It was not paid” 
at maturity and the teller handed the note to the notary for protes' 
The notary by mistake read the indorser’s name as ‘‘Frederick Darcy’’ 
instead of ‘‘Frederick Davey,” and made out notices accordingly, which 
were mailed, but in consequence of the mistake the notices neve 
reached the indorser Davey. The Court said: ‘‘The notary, being t! 
agent of the bank, is chargeable in law with the knowledge which the 
bank had, and must be presumed to have known who the indorser was. 
It was the duty of the agent, on behalf of his principal, to send the 
notices to Frederick Davey, and his failure so to do must be treated 
as the negligence of the bank. A bank which assumes the duty of a 
collecting agent is absolutely liable for any negligence or default of a 
notary or correspondent, as well as of its own immediate servants in 
relation to it.’’ This quotation also answers the question whether the 
bank would be liable for the negligence of an officer. 

3. The ‘‘ Notaries’ and Conveyancers’ Manual,” by Florien Giaque, 
second edition, published at Cincinnati by the Robert Clarke Com- 
pany in 1897, contains much useful information; so also does ‘‘Prof- 
fatt on Notaries’ (second edition, 1892) published at San Francisco by 
the Bancroft-Whitney Company. Snyder’s ‘‘Notaries’ and Commis- 
sioners’ Manual,” published by Baker, Voorhis & Co., N. Y., has run 
through seven editions, the latest 1902, contains the Negotiable In- 
struments Law, and is probably the most useful to New York notaries, 
and possibly those of New Jersey. 

4 The question as to Joint Accounts calls for more extended dis- 
cussion than can be here given, and, as we are preparing an article 
covering the law of this subject, reference is made to that article which 
will soon appear in the JouRNAL. 


Caticulation of Interest. 


The 360 and the 365 day basis. 


Editor Banking Law Journal: CINCINNATI, March 8, 1906. 
DEAR SIR :—Referring to your reply;concerning ‘‘ Interest” in the February num- 
ber, the writer begs to inquire whether banks in New York City calculate discounts 
on a 365 day basis, and if the 360 day basis is legalized by statute in Ohio? 
Will you also kindly answer the following: ‘When rates above the legal are 
charged in New York City, what is the usual defense to a charge of usury? 
Very truly, CINCINNATI SUBSCRIBER. 


Answer :—-So far as our knowledge extends there is no uniform 
custom among the banks, or the discount clerks of the banks, of New 
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York City of using either the 360 or the 365 day basis in calculating 
nterest or discounts. Some, we believe, use the 365 basis; others cal- 
ilate interest on the basis of 360 days constituting a year regardless, 
r in ignorance, of the repeal of the statute which legalized the 360 
ay basis. This is so far as our information goes. We have no com- 
lete information as to the method of calculation of every discount 
eller in the city. 

We find no provision in the statutes of Ohio legalizing the 360 day 
vasis for calculating interest. 

In New York, state banks are placed on the same footing with na- 

ional banks with respecttousury. The penalty is the forfeiture of the 
ntire interest charged, and, in case the usury had been fad the bank, 
is distinguished from being charged by the bank, the borrower has a 
right of action to recover double the usury paid if brought within 
two years from the time he paid it. On demand loans of $5,000 or up- 
vard, however, secured by pledge of collateral, the usury law is taken 
off; they can be made at any agreed rate of interest. 

We cannot state any ‘‘usual defense” to a charge of usury; it de- 

pends upon the circumstances of each case. 


Demand Note with Interest Payable at Bank. 


Concerning steps to hold indorser where maker and indorser live far apart. 


. J 7 - . 
Editor Banking Law Journal: ——, W. VaA., March 15, 1906. 
DEAR SIR:—We are owners and holders of the following note, the names, of 
ourse, being fictitious : 


$7,000.00. SCRANTON, PA., January 29, 1904. 


On demand after date I promise to pay to the order of 


Dollars : 
at the ———— Banking F Trust Co., with interest at 


six per cent. without defalcation, for value received. 


(Signed,) 
John Doe. 


Indorsed : John Smith. 


Now, both the maker and endorser live away from here, and their places of busi- 
ness, being far apart from each other, we are at a loss how to hold the endorser in 
case payment is refused when demanded, and, if protestable, just when it should be 
protested. How long after demand is made by mail and ‘answer is received (or per- 
laps no answer comes) shall we wait to protest the instrument, and is the protest 
notice sufficient notice in itself without first having notified the endorser that demand 
would be made on a certain time? Very sincerely yours, CASHIER. 


Answer.—lIt is settled by the authorities that where a note payable 
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at a bank is owned by the bank and in its possesion at maturity, s) 
possession is a sufficient demand without more. 

In your case we would advise sending a letter to the maker sp: 
fying a future date, possibly with reference to the convenient ca! 
lation of interest, at which the note would be demanded; then, 
that date, if not paid, protest the note in the regular way and not 
the indorser. 

The note is now over two years old, and there is a conflict of 
thority in this country whether, even wherea note payable on dema 
after date is with interest, so as to import a continuing security, | 
withholding of demand for such a length of time is not unreasonabie 
and discharges the indorser. We will not here go into this conflir 
We find no West Virginia cases on the subject. But it is always bet 
ter in case of such notes to require of the indorser a waiver of demand 
and notice, and then the note can be safely held for a longer period. 


Lost Bearer Check. 
Rights of loser as against subsequent holder. 


Editor Banking Law Journal: CourRTENAY, N. DAK., March 17, 1906. 

DEAR SIR :—Will you kindly inform us who will be the loser on the following 
check: 

A gives B a check for $35. B endorses in blank to C. C loses check, and no- 
tifies the payee bank on which it was drawn. One week later check presented for 
payment through clearing house with endorsement of D. Bank refuses payment and 
protests check. Payee bank returns check to bank in which it was deposited, which 
bank still holds check. How is C to obtain possession of check, and who will he 
begin action against to get his money ? Yours truly, CASHIER. 


Answer.—Whether C is entitled to the check as against D will de- 
pend upon whether or not D took the check for value, without notice 
—in other words was a holder in due course. When B indorsed the 
check in blank he made it payable to bearer, and C having lost it, it 
was susceptible of negotiation by delivery by the finder or thief with- 
in a reasonable time thereafter. If D acquired thecheck honestly, for 
value, within a week after its date, he would be a holder in due course, 
although he took it from a stranger. See decision of the Supreme 
Court of Tennessee in a similar case in the JourNaLt for September, 
1905; 22 B. L. J. 692. In such event, C will have lost his title. On 
the other hand, if D was the finder or acquired the check under cir- 
cumstances amounting to bad faith, then C would still be the owner 
of the check. In suchevent he would be entitled to recover possession 
of the unpaid check from the bank which holds it. In the discussion 
of this question we have assumed that the bank is merely a collecting 
agent of D, and that the right to the check is between Cand D. Of 
course if the bank was a purchaser for value from D, what has been 
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id above as to D’s rights as bona fide holder would apply to the bank, 
i, further, even if D found the check, or did not acquire it under 
rcumstances which would constitute him a holder in due course, 
vhere the bank purchased it for value without notice, it would acquire 
ie rights of a holder in due course even though D did not possess such 
rights. 


Attachment of Bank Stock. 


Pennsylvania, unrecorded pledgee of stock takes prior right to creditor of record owner subsequently 
attaching stock by service of writ on the bank. 


Editor Banking Law Journal: REYNOLDSVILLE, PA., March 22, 1906. 
DEAR SIR:—In case of a judgment against a debtor who has stock in a bank, 
an the said stock be attached and sold without the certificate of stock which was is- 
sued to the debtor being produced by the judgment creditor; in other words, can the 
reditor come to the bank and attach and sell the stock because it appears on the 
»0oks of the bank in the debtor’s name, the bank having no knowledge as to whether 
the certificate has been assigned to some one else or not; if so, would not the bank 
have two certificates out for the same stock ? 
Respectfully, 
PENNSYLVANIA. 


Answer.—lIt is the settled law of Pennsylvania that the pledgee or 
assignee for value of bank stock, although the transfer is not regis- 
tered on the books of the corporation, takes priority to the stock 


over the subsequent attaching creditor of the record owner who serves 
his writ on the bank. 

As early as 1811, the Supreme Court of Pennsylvania decided in 
U.S. v. Vaughn, 3 Binney, 394, that stock of the Bank of the United 
States, which had been sold bona fide and the certificate delivered to 
the purchaser with a power of attorney to transfer it on the books of 
the bank, was not liable to attachment as the property of the vendor, 
by service of the writ on the bank, although it was still standing in 
the vendor’s name on the books of the bank at the time of the at- 
tachment. This decision was followed by another to the same effect 
in 1840, Commonwealth v. Watmough, 6 Whart. 117. 

In Finney’s appeal, decided in 1868, 59 Pennsylvania, 398, one Pen- 
nock, who owned stock, delivered the certificate with blank power of 
attorney to one Snowden as collateral security. Thereafter, one Fin- 
ney, a creditor of Pennock, caused to be served on the corporation an 
attachment-execution against the stock. Finney obtained an order of 
court directing that the stock which stood on the books of the corpora- 
tion in Pennock’s name be sold as his property, subject to the rights 
of Snowden. Under this order, the interest of Pennock in the stock 
was sold and bought in by Finney. Thereafter, Snowden, after notice 
to Pennock and Finney, sold the same stock at public auction and 
bought it in himself. The corporation refused a transfer of the stock 
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until the rights of the conflicting parties were determined. Snowd: 
thereupon, filed a bill against the corporation and Finney. 

The Court said: ‘‘Pennock, having assigned to Snowden and d 
livered to him the certificate with power of attorney to transfer th 
stock on the books of the corporation a month and a half before t 
levy at the instance of Finney, passed Pennock’s interest in it to hi 
and although it stood on the books of the company in the name 
Pennock, a sale of itin his name would not divest Snowden’s pri 
title; so that Snowden’s sale afterwards, in pursuance of the pledge » 
the stock with notice to Finney and Pennock, passed a good title 
the stock. That this was the effect of the assignment and delivery o: 
the stock is clearly shown in Commonwealth v. Watmough, 6 Whart 
117. That the stock was transferable only on the books of the com 
pany does not change the rule.” 

Of course stock standing in the name of a defendant in an execu- 
tion which has not been transferred on the books of the bank may be 
attached by service of the writ against the bank, but the attachment is 
subject to the rights of any prior, unrecorded pledgee or assignee for 
value; and where the bank, served with a writ, has no knowledge 
whether or not the stock is outstanding in the hands of a bona fide 
pledgee, no court will compel it to issue a new certificate without such 
protection as the circumstances require. 


**“No Protest’? on Time Draft. 


Is it a waiver of protest for non-payment after the draft has been accepted ; or a waiver of protest for non- 
acceptance only ? 


Editor Banking Law Journal : NEw HAVEN, CONN., March 28, 1906. 
DEAR SIR:—Please give your opinion of the following: A thirty-day date draft 
is sent to Bank “A”’ for acceptance and collection, bearing on the end slip attached 
with merely the words “‘ No Protest.’ After acceptance and at maturity the draft is 
refused at Bank “ B,”’ where payment is specified. We therefore make demand, pre- 
paratory to making protest, when Bank “ B” objects, stating the “ No Protest’ cov- 
ers not only non-acceptance but non-payment also. We contend that the ‘* No Pro- 
test"’ slip covers only non-acceptance, even though it does not state ‘“ No Protest for 
Non-acceptance only.” Yours very truly, H. V. WHIPPLE, Cashier. 


Answer.—Whether the words ‘‘no protest” on a draft cover only 
non-acceptance or apply both to non-acceptance and non-payment is 
a question of construction of the phrase upon which there are dif- 
ferences of opinion, without the aid of any positive judicial precedent 
to determine the question. Some banks, acting under legal advice, 
construe ‘‘no protest”’ as a waiver of protest not only for non-accept- 
ance but for non-payment where the draft has been accepted. Other 
banks take the ground that where the draft has been accepted the ‘‘no 
protest” waiver has no further application and that the collecting 
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ink should protest for non-payment. We. discussed this question 
illy in the JourNnat for June, 1905, see page 461. Also in the Jour- 
for August, 1905, (see page 644), we published a communication 
,owing that the Canadian banks solve the difficulty by having blank 
rafts marked in two ways. First ‘‘no protest” and secondly ‘no 
protest for non-acceptance only.” In the first case the ‘‘no protest” 
pplies right through, and in the second case the item, if not accepted, 
not protested, but if accepted and payment refused, it is. 

This being simply a question of construction of the words ‘‘no 
protest,”” which is not legally settled at the present day, but subject 
to conflicting opinion, we think it safer for a collecting bank to con- 
strue ‘*no protest’ on a time draft as relating to non-acceptance only, 
and if the draft is accepted it should be protested for non-payment ; 
although we do not say that if the bank should act on the theory that 
no protest covered both non-acceptance and non-payment, and should 
fail to make protest for non-payment of an accepted draft, that the 
courts would hold them liable for negligence. 


Corporations in Pennsylvania. 


Opinion expressed that president cannot also hold the office of treasurer. 


Editor Banking Law Journal: PHILADELPHIA, March 28, 1906. 


DEAR SIR :—Can the same persen hold the office of President and Treasurer in 

corporation? Is this governed by the by-laws of the individual corporation or is it 

provided for or forbidden in general law? The case in point is this: A corporation 

las an account with us. Their Treasurer has resigned because of ill-health. The 

Directors have elected the President to the position of Treasurer as well as President. 
Very truly yours, TREASURER. 


Answer:—While we find no positive prohibition in the Pennsylvania 
corporation statutes, we are of the opinion that it would not be legal 
for the President of a corporation to also hold the office of Treasurer. 
The act of May 14, 1891, amending the act of April 29, 1864, for the 
incorporation and regulation of certain corporations provides that ‘‘the 
business of every corporation created hereunder, or accepting the same, 
shall be managed by a President, a Board of Directors or Trustees, a 
secretary or clerk, a Treasurer, and such other officers, agents and 
factors as the corporation authorizes for that purpose, and nothing in 
any law contained shall be construed to prohibit the Vice-president, 
Treasurer, Solicitor or other officer of any corporation, organized or 
existing under this act, from being a Director of such company and 
receiving such compensation for his services as such officer as the 
3oard of Directors of such company may direct.”’ 

Under this general act the offices of President and Treasurer are 
separate and distinct; the act certainly contemplates the filling of these 
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two offices by two separate persons, not that one person shall h 
both offices. That this would be so held seems reasonably clea: 
view of the fact that under the act of 1874 the Treasurer could 

even be a Director; and to allow the same person to fill the two off 
of Treasurer and of Director, it was necessary to expressly provid: 
the act of 1891, from which we have just quoted, that the Treas: 
might also serve as director. 

The ruling under the former law that the Treasurer could no 
._ a Director was made by Attorney-General Kirkpatrick, in an opin 
filed January 22, 1887 (3 Pa. Co. Ct. Rep. 188), in response to an 
quiry whether in a corporation, formed under the act of 1874, one 
the Directors could at the same time be a Treasurer of such corpo1 
tion. The Attorney-General said: ‘‘While there is no provision in th: 
law expressly forbidding a Director of such corporation to hold th 
office of Treasurer at the same time, yet I think it implied that the 
Treasurer should be a person other than a director. Both the lan 
guage and the general policy of the act of 1874 would seem to lead to 
such conclusion. I would therefore hold that a certificate which dis- 
closes the fact that the same person is Treasurer of such corporation 
and also Director thereof is not in proper shape and should not be ap 
proved by the governor.” 

This was remedied, as shown, to allow the Treasurer to be a 
Director, or a Director to be Treasurer, stating the same thing either 
way, by the express provision of the act of 1891. 

It has been held by the Supreme Court of Pennsylvania (Mercan- 
tile Library Hall Co. v. Pittsburg Library Association, 173 Pa. 30) 
that the same person or persons may legally and properly act as 
directors in two corporations, even when dealing with each other. The 
court said: ‘*The interests of corporations are sometimes so inter- 
woven that it is desirable to have joint representatives in their respect- 
ive managements and at any rate, it is a common and not an unlawful 
practice.” 

But it cannot be argued from this that the President may also be 
the Treasurer of the same corporation, where the law creates two 
separate offices. 

In acase in Washington Territory (Budd v. Walla Walla Printing and 
Publishing Co., 2 Wash. Ter. Rep. 347) the President of a corporation 
acted as chairman of a meeting of its Board of Trustees and also as 
Secretary thereof. The meeting voted payment of a certain account 
and a warrant was issued, which was accepted by the treasurer, but, 
owing to lack of funds, was not paid. ‘The corporation was sued on 
the warrant and it defended on the ground that the meeting was in- 
valid because the President also acted as secretary. In this case the 
court held the meeting was valid, saying: ‘‘Even though the president 
and secretary be charged by statute with incompatible functions, the 
former officer would not thereby be prevented, in the absence of the 
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latter, from accepting and discharging pro tempore for the latter a 
function not incompatible.” 

But this case rather fortifies the opinion that it would not be lawful 
for a president of a corporation to act as its treasurer ; for their func- 
tions are different and distinct. 

Thompson on Corporations (Sec. 4653) says: “The President can- 
not perform any function even of an inferior officer which has been by 
statute, by-law, resolution of the directors or other controlling au- 
thority vested exclusively in such other officer.” With stronger reason, 
therefore, is he incompetent to hold the office of Treasurer, which by 
law is an office created separate and distinct from his own. 


Deposit in Trust. 
No legal distinction between an account in form **A in trust for B™ and one * B, A trustee.” 


Editor Banking Law Journal : NEW YorK, March 23, 1906. 
DEAR SIR:—What is the legal distinction between an account reading “ John 
Jones, in trust for Jane Jones,” and “Jane Jones, John Jones, Trustee ?”’ 
Yours very truly, A: F. L. 


Answer.—We believe the legal effect is the same. For example, 
in Ray v. Simmons, 11 R. I. 266, a deposit was made in a savings 
bank by Levi Bosworth, in the following form: 

‘‘Levi Bosworth, trustee for Marianna Ray.” 

Bosworth’s intention to create a trust and make himself trustee 
being shown, the court held a trust was completely constituted. It 
was contended that the form of the account was not sufficient to 
create a trust, but the court said: ‘‘A person need use no particular 
form of words to create a trust, or to make himself a trustee. It is 
enough if, having the property, he conveys it to another in trust, or, 
the property being personal, if he unequivocally declares, either orally 
or in writing, that he holds it in presenti, in trust, or as trustee for 
another. * * * Bosworth might have declared himself more explicitly; 
but supposing his object was to create a trust and make himself the 
trustee, we can think of no act necessary to effect his purpose which 
he has left undone.” 

Later, before the same court, in the case of Atkinson, 16 R. I. 
413, William Atkinson made a deposit in a savings bank in the follow- 
ing form: 

“Willie J. Atkinson, William Atkinson, Trustee.”’ 

The court said: ‘‘The case stated seems to us to be identical in its 
material features with Ray v. Simmons, 11 R. I. 266 unless it can be 
distinguished in point of principle from the latter case, by reason of 
the difference in form in which the deposits were entered. * * * The 
question then is whether the case stated differs materially from Ray 
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v. Simmons owing to the different manner in which the deposit wa 
entered. We do not think it does. We think the plain intention o 
the depositor was not to give the deposits directly to the children 
severally named in them, but to give them through the medium of 
as many trusts wherein he himself should be a trustee for them; and 
the deposits being deposits of money or personalty, we know of n 
technical rule which prevents our construing them according to their 
essential character as determined by the intention. Deposits in this 
form appear not to be uncommon in this state and have been treated 
by this court in a ‘previous case as deposits in trust.”’ 

In New York, from whence this inquiry comes, the form most 
commonly used is ‘‘A intrust for B;” sometimes ‘‘A trustee for B,” 
while ‘‘B; A trustee” is not often met with. But, we believe, the 
legal effect of each of these forms is the same. In Millard v. Clark, 
80 Hun, 141 a father opened an account for his daughter in the fol 
lowing form: 

“Amelia Young, subject to the control of O. R. Young.” 

The court said there was no difference in principle between moneys 
deposited to account of ‘‘O. R. Young in trust for Amelia Young” and 
moneys deposited to account of ‘‘Amelia Young, subject to control of 
O. R. Young.” In each, the beneficial interest was in Amelia ; in 
each, the management and control of it isin O. R. Young. See also 
Martin v. Martin, 46 App. Div. 445 where James Martin deposited 
money in this form: 

“William Martin, James Martin may draw,” 

and it was held to constitute a trust in favor of William. The court 
in this case said: ‘‘ No precise form of words is necessary to constitute 
a trust. * * * Had this deposit been in terms 7” ¢rust for William 
J/artin under the authorities that would have indicated the design by 
the depositor to create a trust and with William as the beneficiary. 
That parol proof can be resorted to to characterize the nature of the 
deposit is also well established, Clearer proof may be exacted where 
the trust in a measure rests upon oral declarations, but that relates 
merely to the weight of the evidence. If that unequivocally demon- 
strates that the depositor intended a trust, that purpose is as effective 
in the one case as in the other.” 








Appendix. 


THE NORTHERN NATIONAL BANK UNDER NEW CONTROL. 


A syndicate of bankers and business men, headed by Henry Dimse, who is one 
the best known men in banking circles in New York, and who has been Cashier of 
e Citizens-Central since the consolidation of those two banks, have purchased 


‘ ntrol of the Northern National Bank, and Mr. Dimse has been made President. 
Associated with Mr. Dimse are Edward P. Metcalf, President of the Old Na- 
nal Bank of Providence, R. I.; Beekman Hunt, Vice-President of the Aetna In- 
emnity Company, of Hartford, Conn. ; William P. Youngs, Treasurer of the Wash- 
gton Savings Bank; James T. Wood, Vice-President of the Bank of Discount; An- 
f ny Stumpf, Vice-President of the North Side Savings Bank and Joseph G. Robin, 





HENKY DIMSE, 


President Northern National Bank. 


}r 


sident of the Bank of Discount, New York. The above-named gentlemen, who with 
Mr. Dimse secured control, have been elected directors of the institution, and seven of the 
former board have been retained. They are: Jacob C. Simon, Maurice Brill, Sidney 
Bernheimer, Charles H. Simmons, Leo Price, Joseph L. Reiling and Louis Korn. 

Henry A. Belden was elected Cashier, and Peter Rado, Assistant Cashier. 

The capital of the bank is $300,000, and on April 6th, the date of the last official 
statement to the Comptroller, the surplus and profits were $228,133 and deposits 
31,283,464. 

Mr. Dimse, although quite a young man, has had about twenty years of banking 
perience, and this has been of the kind that best adapts and qualifies a man to fill 
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the position he now holds. He began at the bottom of the ladder, and each r 
higher up has been reached solely by his own effort and ability. 

Few men in New York are as familiar with the requirements of bank custom 
in the mercantile district as is Mr. Dimse, and none have a better knowledge of « 
mercial paper and mercantile credits. 


THE UNITED STATES MORTGAGE & TRUST COMPANY. 
Samuel S. Campbell, who for a number of years has been cashier of the Mercha: 
National Bank of New York, has been elected Vice-President of the United Stat 


Mortgage & Trust Company. At the same time John W. Platten, one of the Vic: 
Presidents was elected a Director. ; 


SAMUEL 8S. CAMPBELL, 
Vice-President United States Mortgage & Trust Company. 


Mr. Campbell entered the Merchants National as Assistant Cashier about ten 
years ago, and for the last three years has been its Cashier. He began his banking 
career in the Fifth Avenue Bank about twenty-one years ago, when a boy, and by close 
application to business, backed up with ambition and energy, he, like a number of 
New York's most prominent bank officials, scaled the ladder of success, reaching the 
position he now occupies strictly on his merits. 

Mr. S. B. Coit, who has been manager of the company’s municipal bond depart- 
ment, has been made assistant secretary. 





APPENDIX, 


THE IRVING NATIONAL BANK, 


Benjamin F. Werner, Cashier of the Irving National Bank, began his banking 
career when a boy in 1873 in the Irving National Bank. No higher tribute can be 
iid to Mr. Werner's efficiency, integrity and character than the fact that his services 
ive merited the reward that has been bestowed upon him. He has faithfully served 
e institution of which he is now one of its executive officers from messenger through 


BENJAMIN F. WERNER, 


Cashier Irving National Bank. 


ail of the various grades to his present position. In 1896 he was made assistant 
cashier, and in 1902 he was elected cashier. 

Mr. Werner's thirty-three years of constant service has made him familiar with 
the requirements of every customer in the bank. 

The Irving is one of the solid commercial banks of New York. 

The new trade mark adopted by the Irving National Bank, which appears on 
another page in this issue, is one of the most unique designs of the emblems of busi- 
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ness that we have seen, and it denotes the spirit of progressiveness that prevails 
the management of that institution. 

The American eagle, our national bird, and symbolical of a national institutio: 
occupies the center of the shield. Above the eagle at the top of the shield is the wor 
“Fidelity,” with the scales of justice under it,signifying fairness. The word ‘Securit, 
on the lower part of the shield with a lock and keys above it, gripped tightly in t 
talons of the eagle, signifies protection and safety. In the background are initia 
“I, N. B.” This new trade mark is to take the place of the original, which was t 
head of “Washington Irving,” and one of the first trademarks to be used by banks } 
New York, a feature which is now becoming popular. 


MERCHANTS’ NATIONAL BANK. 


Zoheth S. Freeman, who for several years has had charge of the credit depar 
ment of the Hanover National Bank has been elected Cashier of the Merchants’ N 
tional Bank, of New York, to succeed Samuel S. Campbell. 


it 





ZOHETH 8S. FREEMAN, 


Cashier Merchants’ National Bank 


* Copyright 1906 by Pirie MacDonald, Photographer of Men, New York.” 


Mr. Freeman has had a number of years of experience in the banking business 
in New York, and at Concord, N. H., and his selection as Cashier of the Merchants’ 
is a high compliment, the office having come to him unsolicited. 
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\IILES M. O'BRIEN, PRESIDENT NEW AMSTERDAM NATIONAL BANK. 


The name of the new President of the New Amsterdam National Bank is a 
rominent one in banking and mercantile circles of New York. 
For a number of years prior to his entering the banking field, Miles M. O'Brien 
was connected with the great dry-goods house of H. B. Claflin & Co. His knowledge 
f credits, which he acquired in the mercantile business, necessarily made him a 
iluable man to a banking institution, and in 1901, when Charles W. Morse and 
ssociates secured control of the Broadway National Bank, Mr. O’Brien was made 
resident. In 1903, when that institution and the Seventh National were merged 
to the Mercantile, he was made the Vice-President of the enlarged bank. 





MILES M. O'BRIEN, 


President of the New Amsterdam National Bank 


Mr. O’Brien has always been known as a man of affairs, and he possesses that 
sterling integrity which inspires the confidence of his fellow-man. His long experience 
in the mercantile and banking business will be of great value to him in his new field 
of banking. 

The New Amsterdam is one of the strongest of the up-town banks, and the plac- 
ing of a man with the financial and business ability of Miles M. O’Brien at its head 
will no doubt add great prestige to the institution. 

The Board of Directors will consist of ten members hereafter instead of twelve. 
They are: Charles T. Barney, John F. Carroll, Joseph D. Carroll, W. M. Healy, R. 
V. Lewis, Charles W. Morse, H. F. Morse, Miles M. O’Brien, Louis Stern and Geo. 
W. Wilder. 

The present staff of officers is: Miles M. O’Brien, President; Charles W. Morse 
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and George J. Baumann, Vice-Presidents; Edward O. Eldredge, Cashier; John ( 
Hemerich, Assistant Cashier. 

The capital of the bank is $500,000, surplus and profits about $600,000, and 
posits approximately $8,000,000 


THE CITIZENS CENTRAL NATIONAL BANK. 


Albion K. Chapman, who has been Assistant Cashier of the Citizens Central sin ’ 
the merger of the Citizens and Central, has been elected Cashier to succeed He: 
Dimse, who resigned to accept the presidency of the Northern National Bank. 
Mr. Chapman’s banking experience dates back a number of years, he having b« 
connected with the old Ninth National for many years. Mr. Chapman advanced t 
the position of Cashier of the Ninth, and when that institution was absorbed by 
Citizens, he was made Assistant Cashier, and retained that position after the mergin, 
of the Citizens with the Central. 





ce iene 


Labi 


ALBION K, CHAPMAN, 


é 
Cashier Citizens Central National Bank i 
Mr. Chapman’s advancement in each instance has been due to his knowledge of 
the banking business and the ability he has displayed as a bank officer. 
The Citizens Central is the leading bank in the wholesale textile district. In the % 


. ° a c ¥ 
last report to the Comptroller, April 6th, the deposits were $22,500,000, and the surplus f 
and profits were $746,000. The capital is $2,550,000. 





THE MELLON NATIONAL BANK, OF PITTSBURGH. 





On July 1, 1902, the banking institution so long and favorably known as “Mellon's 
Bank” was incorporated as the Mellon National Bank with a capital of $4,000,000. 
At that time the bank had deposits of about $8,500,000, On January 1, 1903, the de- 
posits reached $14,2°9,00c ; ot. January 1, 1904, they were $20,869,000; on January 
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15, $23,666,000; on January 1, 1906, $26,639,000, and on April 6, 1906, they were 
-48,000. This shows an increase of $20,257,000 in three years and nine months, 
‘arly 330 per cent. During that time the bank's earnings were about $1,500,000, 
early 10 per cent. annually, on its capital of $4,000,000. 
At a recent meeting of the directors it was decided to establish a 6 per cent. 
lend rate and on April 1, the initial quarterly dividend of 1'4 per cent. was paid. 
The Mellon National now ranks as one of the great financial institutions of this 
try. It is controlled by one of the strongest groups of banking interests west of 
v York. Among the directors are some of the most prominent bankers, business 
and manufacturers in the United States. They are: Andrew W. Mellon, Henry 
rick, Henry C. McEldowney, James H. Lockhart, James M. Schoonmaker, Ben- 
F. Jones, Jr., Richard B. Mellon, Henry Phipps, William G. Park, Henry C. 
nes, David E. Park, George I. Whitney, Alfred C. Knox. William N. Frew, Robert 
iirn, George E. Shaw, John B. Finley, William B. Schiller, J. Marshall Lockhart, 
ter S. Mitchell. 
Che Officers are: A. W. Mellon, President; R. B. Mellon, A. C. Knox, Vice- 
sidents; W.S. Mitchell, Cashier; B. W. Lewis, A. W. McEldowney, H. S. Zim- 
in, Assistant Cashiers. 


THE SIOUX FALLS SAVINGS BANK. 


\mong the progressive and solid banking institutions of the West is the Sioux 
; Falls Savings Bank, of Sioux Falls, South Dakota. It has deposits of about $1,250,000, 

a capital of $45,000 and surplus and profits of about $70,000. It has never 
missed paying regular dividends to its stockholders since its organization, The entire 
amount of the bank’s surplus and profits has been earned. It shows:no Real Estate, 
Furniture and Fixtures account in its statement. 

The demand deposits are nearly $700,000 and savings deposits are about 
$550,000. It transacts a general banking business. 

The officers are: H.R. Dennis, President ; C. C. Bratrud, Vice-president ; Roger 
L. Dennis, Asst. Cashier. 


RAND, McNALLY & COMPANY'S BANKER'’'S DIRECTORY. 


The January edition of the Rand-McNally Banker's Directory is one of the most 
‘omplete that that company has ever issued. Especial attention is called to the 
clearness of all the maps. The finding of the most obscure points is accomplished 
without any difficulty. The list of accessible banking towns, and also the list of bank 
ittorneys are of much value to the merchant as well as the banker; also the com- 
plete list of foreign banks and bankers. 

One of the notable features of this work is the excellent typographical appear- 
ance of the advertisements and their arrangement on the colored pages. 


“OUR NEIGHBORHOOD.” 


One of the brightest bank monthlies which comes to our desk is “Our Neighbor- 
4 hood,” edited and issued by the employees of the New York National Exchange Bank. 
Each month its pages will be found to contain information of practical value, and it 
makes a feature of publishing contributions descriptive of different trades and indus- 
tries. G. A. Prahl is editor; J. B. Korndorfer, associate editor; C. C. Robinson, 


idvertising manager, and H. E. Ward, business manager. 
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Loans, 
1905. 


Bank of N. Y., N.B.A..... $ 18,499,000 


Bank of the Manhattan Co. . 
Merchants’ National....... 
Mechanics’ National 
Bank of America.......... 
Phenix National........... 
re 
Chemical National......... 
Merchants’ Exch. National.. 
Gallatin National.......... 


Nat. Butchers & Drovers’.. 
Mechanics & Traders’..... 
re 
American Exchange Nat... 
Nat. Bank of Commerce.... 


Mercantile National........ 


a Serer 
Nat. Bank of N. America... 
Hanover National . 

Irving National .... 
Citizens’ Central 


National. . 


National Shoe & Leather.. 
Corn Exchange. ........... 
i EEE ee a 
Importers & Traders’ Nat.. 
National Park. 

East River National. 
Fourth National... . 
Second National. . 
First National ............ 
N. Y. National Exchange. . 
Sere 
N. Y. County National. . 
German-American. . 
Chase National 
Fifth Avenue............. 
German Exchange 
Germania 


Garfield National... 
Fifth National ............ 
Bank of the Metropolis. .... 
West Side Bank 


First National, Brooklyn... 
Liberty National........... 
N. Y. Produce Exchange... 
New Amsterdam National.. 
Astor National 


“+ United States Deposits included, $11,730,800 


29,575,000 
13,249,800 
21,177,000 
23,283,400 
3-334,000 
182,260,800 
24,689,500 
6,130,200 
9,093,700 
2,255,400 
4,810,000 
3,787,100 
28,121,500 
146,215,900 
23,241,700 
439.300 
992,700 
,027,100 
005,000 
48,876,200 
6,938,000 
17,372,000 
3,569, 100 
6,911,300 
7+923,000 
29,269,000 
8,341,300 
23,411,000 
70,07 1,000 
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1,207,500 
19,622,100 
9,7 36,000 
104,911,100 
8,430,200 
3,207,000 
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5,300 
2,689, 500 
9,613,900 
3,957,000 


15,772,000) 


4,370,000 


11,431,700) 


5+452,900 
6,439,400 
4,691,000 


$ 16,732,000 


25,094,000 
10,582,600 
18,852,000 
29,800 
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0,045.400 
2,184,600 
14,426,600 
48,129,600 
7,863,000 
18,406 900 
3,626,400 
7,232,800 


5,199,500 
31,197,000 
9,206,700 
23,478.000 
70,368,000 
1,164,500 
17,401,000 
10, 139.000 
92,695.200 
8,745,900 
3,323,000 
4,949,700 
3,996,200 
48,050,500 
10,275,500 
3,233,600 
3,243,900 
12,812,700 
7,890,300 
2,953,500 
10,646,900 
4,168,000 
16,986,000 
4,298,000 
10,819,400 
5,808,600 
6,153,900 
4,289,000 








Deposits, t Deposits, 
1905. 1906. 

$ 17,652,000 $ 14,743,000 
35,176,000 28,267,000 
17,213,700 13,494,500 
22,839,000 17,908,000 
25,449.400 23,935.300 
2,664,000 6.692,000 
183,311,900, 124,977,800 
24,032,300 24,586,500 
6,741,200 5,872,900 
7,074,700 6,003,500 
2,542,100 2,581,500 
5,369,000 6,531,000 
3,313,300 5,423,900 
21,039,800 20,512,200 
130,296,200} 115,245,800 
19,587,400 17,834,700 
3.907,800 3,751,200 
5.989,800 6,058,600 
2,587,300 2,686,400 
14,133,000 14,170,600 
59,810,900 55,856,500 
6,507,000 7,395,000 
21.593,500 18,121,400 
4,169,200 3,895, 106 
6,867,300 6,870,000 
10,709, 100 6,519,400 
36,320,000 37.989,000 
8,723,700 9,351,90¢ 
20,695,000 20,407,000 
79,721,000 80,65 3.000 
1,331,800 1,318,300 
21,gO5,000 18,498,600 
10,276,000 10,483,000 
100,658,000 76,354,000 
8,024,300 8,365,000 
3,61 3,000 3,702,000 
5,990,900 5,846.700 
4,050,500 3,818, goo 
53,172,300 54,322,300 
11,244,000 11,414,800 
3,870, 500 4,233,600 
5.571, 100 5.804,800 
13,432,70 13,854,100 
8,402,600 8,303,400 
2,821,700 2,947,100 
11,297,900 10,266, 100 
4,347,000 4.447.000 
18,790,000 20,036,000 
4,633,000 4,445,000 
9,784,100 8,699,600 
6,113,200 6,596,600 
7,626,500 7,215,700 
4,608,000 4,134,000 


COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reporte 
New York Clearing House for the weeks ending April 8, 1905, and April 7, 1906, res 
together with a computation of the proportionate increase or decrease of deposits for the ye 
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sis teach aaa $1,090,759,600/§1,032,709,400) $1,1 28, 100,700|$1 ,003,441, 300) . 
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